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TUESDAY, AUGUST 22, 2023

THE COURT: All right. This is the tinme and pl ace
set for oral argunent on Plaintiffs' notion to certify class
i n Beck versus City of Wiitefish, Wiitefish -- Witefish
versus FCS Group, Inc., at CV-22-44-M KLD.

Way don't we begin wth the Plaintiffs. Please

I ntroduce counsel and -- well, tell nme who's going to be
ar gui ng.

MR. KOVACI CH: Good afternoon, Your Honor.
Mar k Kovaci ch on behalf of the Plaintiffs, and | will be
ar gui ng today.

THE COURT: Ckay.

MR. BRADY: Cael an Brady on behalf of Plaintiffs.

MR. WAVRA: (Good afternoon, Your Honor. Riley Wavra
on behalf of the Plaintiffs.

THE COURT: Thank you.

And for the Gty of Witefish.

M5. QU NN. Marcel Quinn on behalf of the Cty, and
| ' m doi ng argunent today.

THE COURT: Ckay.

M5. JONES: Natasha Jones on behalf of the Cty.

MR. LEONARD: Tom Leonard on behalf of the Cty.

THE COURT: FCsS.

M5. QUINLAN: Jori Quinlan with Hall Boone Smth on
behal f of FCS.
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MR, DRENNON:  Your Honor, Baxter Drennon for FCS,
and |I'll be doing the arguing.

THE COURT: Al right. | believe at |east one party
has exhibits; is that accurate? O potentially has
exhi bits?

M5. JONES: (Nods head.)

THE COURT: Ckay. Do you have enough for the clerk
to have a copy and ne as wel | ?

M5. JONES: (Nods head.)

THE COURT: So, Sarah, please proceed that way.

Al right. M. Kovacich.

MR. KOVACI CH. Thank you, Your Honor. The purpose
of Rule 23 and certifying a class action case is, of course,
to allow parties access to justice where they m ght
ot herwi se not be able to bring their disputes in Court, and
there are cases that fit that nold because the individual
anounts in dispute don't justify the effort of the
litigation, but collectively bringing the clains together on
behal f of a class nmakes the Court hearing the dispute
practical and realistic.

In this case, the City of Whitefish overcharged nore
than 300 residents, probably closer to 400 residents, for
wat er and sewer inpact fees, and those charges not only
violated the federal constitutional rights of those

citizens, but also their rights under Montana state | aw.
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The individual anmpbunts on a per-property basis would be
only a few thousand dollars, but the collective anpunt that
the Gty overcharged its citizens is in the nultiple
mllions of dollar range.

For those reasons, this is the exact type of case
contenpl ated by Rule 23 where the individual clains could
not realistically be brought, but that a dispute can be
heard in a collective fashion as a class action.

The Defendants make several argunents to oppose class
certification here disputing virtually every elenent of the
test that the Court has to go through, going so far as to
di spute nunerosity, where we undi sputedly have 3- to 400
menbers of this class and very clear law in the Ninth
Circuit and in this district that would define nunerosity
under those circunstances.

Rat her than going through the elenents -- and |I' m happy
to discuss this however the Court would like -- but all of
t he Defendants' argunents can really be sunmari zed as an
effort to enphasize differences anong class nenbers, but the
reality is those differences are either insignificant or
conpl etel y nonexi stent.

The real disputes in this case are all issues that are
comon to the entire class. Every manner in which the
Plaintiffs allege that the Cty overcharged resulted in an

overcharge that applied to all class nenbers who actually
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pai d these fees.

The -- O course the individual amounts that people were
overcharged does vary, they're not the sanme, but they can be
easily cal cul ated, and the manner in which they woul d be
calculated is not the subject of dispute here.

Now, the Defendants may rai se disputes as to how
cal cul ations m ght be perfornmed, but that is not really
what's at issue in this case.

Once determ nati ons are made about how the engi neering
eval uati ons were done and applied and the project costs that
were included, those are all figures and cal cul ati ons t hat
woul d be applied across the board to the class nenbers.

And, in fact, those individual calcul ations have al ready
been perforned by experts retained by the Plaintiffs. And
performed in the sane manner that the Cty perfornmed them
when they originally cane up with the anounts to charge,
adjusting only for the issues that are in dispute, which is
costs to be included and the engi neering eval uation of how
to apply the fornmula that was used.

THE COURT: So, M. Kovacich, can | ask you a
guestion? | think that |leads ne to maybe the nost
significant junping-off point that struck ne while |I was
preparing for this today, and that is that it seens that
there are a fewdifferent ways the Plaintiffs are

approaching their case, both in terns of the liability side,

JEFFRIES COURT REPORTING, INC.
(406) 721-1143



Page 9

BECK, et al. v. CITY OF WHITEFISH, et al. 8/22/2023 TRANSCRIPT OF PROCEEDINGS

1

2

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

| guess | would say, and the damage si de.

And ny first inpression when | was getting ready --
well, before | started reading the briefing, just reading
t he Conpl ai nt and havi ng wor ked, of course, on the notion
for judgnent on the pleadings, is that it seened to be nuch
nore -- the argunent seened to be nuch nore based on the
projects. | think they were referred to as, let's see,
phantom ineligible and inproperly cal culated future
proj ects.

And then as | started getting ready for the argunent, it
seens that the Plaintiffs have maybe -- | don't want to say
changed, maybe distilled or honed their argunent a little
bit differently and now it seens to be that the resolutions
fromthe nonent they were enacted were not in conpliance
with Montana law, therefore, giving rise to a taking at that
tine.

And the reason | bring that up is that that issue of
when a person or an entity would be entitled to nmake a
takings claimsort of perneates all of the issues raised by
the Defendants in terns of individual issues predom nating
as opposed to class issues. So could you address that,
pl ease.

MR. KOVACI CH  Yes, Your Honor, | can, and the
Conmplaint -- original Conplaint filed in this case

references both the projects that the Court made nention of
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as well as the cal culations and the application of the
collection chart that involved the engi neering work done by
FCS and a prior entity referred to as HDR, | think.

So those issues have been in the case fromthe get-go,
both, and they remain. Both -- The Plaintiffs' allegations
are that the overcharges resulted both fromthe inproper
calculations in the maximumdaily use for -- of water for
property is -- is a very big issue.

The City used the chart that it had cone up and
previously used for inpact fees wong, and then in addition
to that, they included in their calculations projects that
were not appropriate to be consi dered.

And so all of those issues have been there fromthe
start, and it's the Plaintiffs' claim-- and this is also in
the Conplaint, and | can give the Court the citations to the
paragraphs for this at 2932 -- the allegation as to those
projects was that they were not properly included in the
costs that would be used to calculate inpact fees right from
the start.

Under federal constitutional authority and the Montana
state law at issue, a nmunicipality can't just throw phantom
costs for nmade-up or unrealistic projects and then charge
fees for them

THE COURT: But | -- Well, let me -- let me stop you

t here because that's sort of where | have an i ssue and where
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| think the Defendants have an issue in terns of how you --
how and when a claim m ght arise, because a nunicipality,
when deci di ng how and when to create inpact fee resol utions,
or what have you, certainly the projects aren't done

al ready; they're anticipating doing them So they're al nost
al ways going to go future projects. It's possible they
could be in the works or, you know, under construction, but
they're going to be future.

And when | read these paragraphs, you know, To date
little or no noney -- this is paragraph 28.1 -- To date
little or no noney has been spent on the South Water
Reservoir Project.

And then | think the paragraph above describes howit's
evol ved and changed over tine, including retitling, and then
with the solar arrays -- and that's for 19- -- Resol ution
1915, and |I'm | ooking at paragraph 31 -- that they -- the
City has spent little to no noney on the solar array project
and upon information and belief, it has scrapped the sol ar
array project entirely.

So -- so -- And then the follow ng paragraph tal ks about
the Pl anni ng Departnent conducting a feasibility project --
feasibility study on the project in |late 2019 that did not
produce prom sing results.

So when | read that altogether, the understanding that I

have is that the City plans on these projects, and there can
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be a variety of reasons why they haven't been done to date
and we can tal k about that, but that noves the needle in
terns of tineline, in ny understanding, and that woul d al so
then change to a nore individualized analysis of whether it
was appropriate or not to include these projects, because
unl ess there's a determnation that fromthe nonent these
resol utions were passed, they were facially not conpliant
wth the law, there's sone period of tinme, at |east,
afterwards where it's possible that these projects nay go
forward. So, therefore, at |least as to the argunent
regardi ng phantom ineligible and so forth, that woul dn't
apply.

And then if sonebody has a -- has an inpact fee inposed
upon them |l ater, after there's nore evidence, argquably, to
whet her these are feasible projects or not, that would be a
di fferent anal ysis.

And that's where I'mgetting hung up on the -- the
i ndividuality of each clai mand whether that would
predom nat e over class cl ai ns.

MR, KOVACICH. Well, a couple of things, Your Honor.
So under the law, to include those projects initially for
the inpact fees it would pay, they had to be reasonable
estimates of costs to be incurred because of the
devel opnent .

THE COURT:  Uh- huh.

JEFFRIES COURT REPORTING, INC.
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MR KOVACICH And it's the Plaintiffs' allegation
that they were not, and -- and so they should not have been
i ncl uded right fromthe onset.

Now, there are allegations about what happened | ater,
and that speaks to the fact that these were not projects
t hat were necessary because of that devel opnent, but we're
five years later, nothing' s happened on them and they've
continued with devel opnent.

Devel opnment fromfive years ago very clearly didn't
cause the need for the cost of the solar array, and that
reality is inforned by the fact that they never did it and
they're not going to do it.

Now - -

THE COURT: But that's a -- that's a retrospective
view, not a prospective view or even a current one, right?

So we can | ook today and say, well, five years ago they
said they would do this, it's 2023, they haven't done it,
you can make inference, arguably, that it's not going to
happen.

But in 2018, which is when the inpact fee resolution is
passed and then it goes into effect in January of '19, isn't
that the tine period that we have to | ook at for whether
It's reasonabl e?

MR KOVACICH wWell, | think we could look at it at

both tines, and it could be found inproper at either/or both

JEFFRIES COURT REPORTING, INC.
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tinmes.

Anot her inportant issue here, though, is that fee was
paid once by our clients and the putative class, and those
costs were included in that fee.

Now, I'll agree that the issue as to the |anguage of
that state statute that we're going to tal k about becones
nore problematic with the -- under the theory that a cost
was properly included to begin wwth and | ater becane
i nproper, and that's not the allegation here. Qur argunent
Is it was inproper all along.

Nonet hel ess, when it's found later to be inproper, the
person who paid for it is our clients and the putative
class, and they have rights under the Constitution that
can't be abrogated by a poorly worded state court statute.
They're the ones who paid that cost.

And the whol e concept of the taking claimunder the
Nol | an/ Dol an standard that the Court addressed on the notion
for judgnent on the pleadings is that a nunicipality cannot
extortionately charge fees to a party seeking to develop his
or her property. That is what is considered to be a taking.

So the devel opers, the people who originally paid fees
to devel op the property, are the ones who suffered that
taking, even if it was because there was a charge included
at that tinme that five years |ater they abandoned and it

clearly becones sonet hing that should not have been

JEFFRIES COURT REPORTING, INC.
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taking of their property that occurred by the Gty paying
sone subsequent property owner who just happened to buy the
property for market value just |ike they coul d ve bought any

ot her property that wasn't subject to inpact fees in 2019 or

| at er.

THE COURT: But for the sake of argunent,
M. Kovacich, if -- and I'"'mnot trying to say that you agree
Wth this because | know that you don't -- but for the sake

of argunent, if the inpact fee was appropriate from January
of 2019 to Decenber of 2019, when -- when it sounds |ike, at
| east as to the solar array, for exanple, there was a
feasibility study done that indicated that it was not very
vi abl e, and the change in that viability, at that tine, the
entitlenment to a refund would arise, and if a property owner
had sold the property in the interimtime period, wouldn't
it both be due and refundable after the property owner had
sold it, even though the property -- the original property
owner had paid for the inpact fee?

MR, KOVACICH. On that exanple, Your Honor, | agree
that the refund would be due later. And I think that
creates a nore conplicated issue than the Court needs to
resol ve here because the allegation is that those charges

shoul dn't have been included fromthe outset and just |ike

JEFFRIES COURT REPORTING, INC.
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the other inproper charges, they've been due since they were
I nproperly collected, and under the Court's exanple where
sonething clearly becones refundable |later, there's a
problemw th the | anguage of that state court statute, but

t hat doesn't nean that the person who paid that fee and
suffered that loss is not the one entitled to a renedy under
the federal Constitution or other state |aw theories.
They're the party that was damaged by it.

THE COURT: So from your perspective, it doesn't
make a difference at all who owns it; it's the party solely
that paid it regardl ess of whether the appropriateness or
| nappropriateness of the inpact fee is -- is certain at the
time they paid it; is that correct?

MR, KOVACICH: Qur claimin this case is that the
fees were i nproper when collected for all of the reasons
alleged in the Conplaint, and for that reason, the parties
who are entitled to damages for those fees are the parties
who paid them

| f we change the scenario and say that we're addressing
sonet hi ng that becones refundabl e | ater when soneone el se
owns the property, there is a difficult problemwth the
| anguage of that state court statute saying when the refund
Is due. And --
THE COURT: How do you address that, because that's

sonet hi ng we have certainly struggled with and just -- in ny

JEFFRIES COURT REPORTING, INC.
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comes down to when it is due to be refunded.

And so if we find ourselves in a situation where it is
due to be refunded after ownership has changed, how do we
reconcil e what seens to be a tension between takings | aw and
the state statute?

MR KOVACICH Well, let nme back up and just say |
think part of the problemis the | anguage of the statute is
not clear for the Court just illustrated, it begs the
guestion of when the refunds are due.

And t he defense enphasizes that it could have said the
refund goes to the party who paid it. It could just as
easily say the refund goes to the owner of the property at
the tinme the Defendant determnes that it owes it or that a
Court determnes that it owes it. It doesn't say that
either. So the question is when is it due.

Even with what the Defendant has agreed to do in this
case it's problematic. They've sent letters out to property
owners tal king about a process whereby they m ght be
entitled to a refund.

Wel |, that process alone has drug out for a year now.
Ownershi p has changed again on sone of these properties,

I ncl udi ng sone properties that were owned by cl ass

representatives.
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So the -- on the Defendants' theory, | guess, a refund
I s due when they decide that a refund is due, or is it not
due until there's a Court determi nation that a refund is due
or after an appeal ?

| think a better and nore workable interpretation of
that statute that is nore consistent with the federal
constitutional law that the entire statutory schene was
I ntended to address is that it's due when it's inproperly
charged, and the -- it's very clear under the federal cases
that are cited in our briefing, the Knick case, the --

THE COURT: But Knick doesn't address the issue of
damages; Kni ck addresses when you have the ability to bring
a takings claim so that's a slightly different anal ysis,
isn't it?

MR. KOVACI CH Wl |, under Knick, Pakdel, Koontz and
ot her cases, it's very clear that the taking occurs at the
time -- that the right to a renedy arises at the tine of the
t aki ng.

And in an exaction case the taking occurs when the
muni ci pality inproperly charges a property owner and
conditions the use of the property on paying that charge.

And in this case, our class, the defined class of people
who actually paid these inproper fees, are the parties that
suffered the taking and the parties that should be

rei mbursed upon a determ nation that the charges were

JEFFRIES COURT REPORTING, INC.
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| mpr oper.

THE COURT: So if there's ultimately a decision or a
determ nation either on sunmary judgnent or by a jury that
the resolutions thensel ves are not appropriate -- were not
| nappropriate, I'msorry, but that things happened later in
time that made the inpact fees then appropriate, so, in
ot her words, everything is fine in 2019 when these are in
effect and for sone tinme -- and |I'mkind of focusing on the
phantom -- what is it --

MR KOVACICH. Right, if it --

THE COURT: -- phantom ineligible, inproperly
calculated. So if everything is fine until those projects
get scraped, or -- or, arguably, you can say they are
scraped because it's been five years, isn't that -- | know
t hat paynent has al ready been nade, but that's the
determ nation of when it was w ong.

Prior to that, there was no determnation that it was a
wrongful exaction. So when there's a wongful exaction,
that's when the entitlement to refund arises; is that
correct?

MR, KOVACICH It is correct, but the party who was
damaged by that exaction is still the party who paid it.
It's not some subsequent property owner that just bought a
property for fair market value in Witefish.

THE COURT: Unl ess they passed it through.
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MR KOVACICH Well, yeah, there's no evidence -- no
credi bl e evidence of those charges being passed through.
Even under the defense theory, there's -- there's literature
t hat suggests that taxes and things |ike that can becone
part of built into the value of property. It's not all of
it.

And in this case, we're tal king about a small subset of
properties for which inpact fees were paid over a
coupl e-year peri od.

If | go to buy a property in Wiitefish and | have two
equal choices in all respects except one was built in 2018
and one in 2019, I'mnot going to pay an extra five grand
because the devel oper incurred an inpact fee.

THE COURT: So, but like let's ook at Alta Views
and -- I'mtrying to renenber the other nane of the very
| ar ge devel oper that had nultiple condom niuns --

MR KOVACICH So that's -- that's Alta Views.

THE COURT: Ckay. And there was another one in
there too, but, | nean, those are properties that were
devel oped by a devel oper individually, or a conpany or what
have you, and then marketed and, assumably, the costs in
bringi ng those properties to market were built into the
market price. | nean, | think that's a reasonable
assunption to nake.

And, you're right, at this stage | have no evi dence of
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1 1t, but that's ny point, is that if there is a argunent
2 about whet her those costs were passed through to the
3 ultimate owner and consuner, isn't that an individual | ook

4 that we have to take that's going to distract from any

5 class -- any efficiencies that we m ght have from a cl ass

6 action?

7 MR, KOVACICH:  Well, | don't think it is, Your

g Honor, because the -- again, the claimis that the charges

9 were all inproper when paid. |If there's sone scenario where

10 it's determ ned that the fees becane inproper at a |later

11 date, under our theories and our clains, the party that was

12 damaged by that, entitled to conpensation for it is -- would
13 still be the class nenbers who paid it.
14 Now, what that neans in terns of a current property

15 owner and the | anguage of that state court statute is a

16 problemthat would -- the Court would have to resolve in
17 this case.

18 The question is whether the property owners who paid
19 those fees are entitled to danmages under the theories that
20 they've pled, and our position, even under the scenario

21 which | don't agree with, that the charges were proper to
22 begin with and found i nproper later, our claimwould still
23 be that the party who suffered the harm by paying the

24 I nproper charge is who is entitled to the conpensati on.

25 THE COURT: So what woul d happen -- and | agree,
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It's not sonething that we need to deci de here today and
probably not sonething for the Court to decide at all,
necessarily -- but what would happen if there was a finding
or a determnation ultimately that it's an inproper --

| nproper inpact fee; it should be refunded; it should be
refunded to the owner at the tinme -- or whoever bore the
cost, whether it was the contractor, initial owner or what
have you, and then the current owners say to the Gty, I'm
reading this statute. It says | get the noney, you didn't
pay ne the noney, |I'mgoing to sue you for that?

| nmean, that's not an outl andish outcome if -- if what
you say is correct. And then how -- how woul d that be
addr essed?

MR. KOVACI CH: That scenario is problematic, and the
Cty would just have to defend and address those clains if
they were brought in a separate proceeding.

It's no nore problematic than to say that, as they're
saying now, they're just going to pay refunds to people who
didn't incur those costs and are not the party that suffered
a constitutionally recogni zed | oss by paying extortionate
I npact fees. That's also a problem

If the class isn't certified and they pay sone property
owner $5,000 that was actually paid by Alta Views,
there's -- that creates a claimby Alta Views as well.

So | think the statute using the |anguage "when due"
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could be problematic. | don't think it's problematic in
this case because all of the all egations of inproper charges
were problens right fromthe start.

And the biggest problem like in terns of quantifying
the | oss, the npbst substantial overcharge conmes fromthe way
the fornmula was used in the cal culation of maxi numdaily
demand for a household on a particular size neter in
Whitefish, and there can't be any argunent that that's
sonething that arose later. That was a problem w thout any
guestion, right fromthe start.

And these ot her exanples that we've now spent sone tine
on, the handful of projects, there's also an argunent and an
allegation in the Conplaint that they did not neet the
criteria that has to be net for inclusion in inpact fees
right fromthe start.

THE COURT: So would it be possible, M. Kovacich,

to -- because when | read the proposed class and then the
definition of the class clains -- and, obviously, we can
tal k about that later -- but is it possible that a renmedy to

this whole issue is having a liability class solely based on
whet her the inpact fees were wongful fromthe outset so the
nonent that the ink is dry on those resolutions, if it's
wrongful, then it's wongful for everybody and then of
course, like you say, it would just be a fornmula. | nean,

did you pay inpact fees? Yes, | did. You get them back.
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And then we still have the issue of who gets them but --
And, of course, that's live by the sword, die by the sword,
right, because if it's not wongful, then you have ot her
probl ens.

MR. KOVACI CH. The answer to the Court's question
think is, yes, | think we could revise the class definition
in a way that would deal with that problem-- potenti al
probl em better.

| think there are sone other issues that have been
rai sed here as well that the best way to handl e woul d be
slight revisions to the way the class was defi ned.

For exanple, it's been pointed out that sonme of the
peopl e who paid fees after January 1 of 2019 actually paid
them under the prior resolution. There are things |ike that
that could be fixed in the class definition.

And, yes, | think this theoretical problem of when a
refund i s due based upon what | woul d characterize as a
poorly worded statute could be renmedied with sone | anguage
in the class definition.

If we're ready to nove on fromthat, | want to coment
on sonething else, which is the filing of a declaration by
the Gty of Wiitefish yesterday. W woul d suggest that the
Court not take that into consideration. The sane counsel
that filed it requested leave to file additional briefing on

this notion, and that request was deni ed.
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Now, the day before the hearing, they file a --
basically a factual argunent and call it sonething other
than a brief. W have no opportunity to respond to it given
the timng, so | don't think it's proper to be considered as
part of the record for this notion.

Nonet hel ess, | do want to address the topic that it
focuses on because it's a topic that was raised in the
briefing, and it's a classic straw man that the Cty set up
solely for the purposes of this notion that we're here to
argue today, and that is the idea that the refunds can't be
determ ned wi t hout these onerous individual inspections of
every single property.

Well, the Gty, before it charged any of these people
| npact fees, had the burden to denonstrate that its inpact
fee approach net the nexus and proportionality requirenents
to show that the inpact fees were properly related to the
charges, expenses, that they were based on, and they had no
probl em doi ng that using the building plans.

In fact, their whol e schene contenpl ated doi ng these
fees based on the plans that people provided, and they
charged mllions of dollars to people devel opi ng property in
Wi tefish using that approach.

They didn't have to go inspect every property to follow
t he approach that they used and that they contended net

their requirenents under the law to show t he nexus and the
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proportionality.

Now, because they're faced wth a class action and
they're fighting a class action certification, they want to
say that there's no way to determ ne what an inpact fee
shoul d be w thout going out and inspecting every single
property and counting the actual toilets.

They didn't have to do that to charge the fees. Wy
woul d they not be able to use the exact sane plans that they
used to charge the fees to figure out what adjustnents
shoul d be nade based on problens with -- other problens wth
how t he charges were inpl enented?

And it wasn't -- it's not a secret to the City of
Whitefish that there are sonme differences in construction
bet ween the building plans and the finished project. They
have buil ding i nspections |like every other nunicipality.
They do pl unbing i nspections and then before anybody can get
a Certificate of Cccupancy, they go out and do a fi nal
I nspection, and they can | ook at anything they want to make
sure that all of the building codes are conplied wth.

They didn't -- At that tinme they didn't say, oh, we're
going to have to count all these fixtures and nmake sure that
you didn't put an extra sink in here and then adjust your
| npact fee. That wasn't necessary. Nobody clains that
that's necessary now except the City for the sole purpose of

di sputing class certification in this case to make it | ook
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| ike there has to be this super-involved individual inquiry
into the details of every property.

THE COURT: Well, in the interest of accuracy, shouldn't
they do that?

| nmean, if there's going to be a refund, shouldn't the
City get the best information it can, which is are you
really entitled to a refund based on what actually was put
I nto your hone?

And so -- And you know, there's a |lot about this case
that is technical to soneone like nme in terns of plunbing
and how the UPC operates and so forth, but at its nost basic
| evel, if you re charged by showerhead or fixtures, the
allegation is that you inproperly cal cul ated based on nunber
of fixtures and it turns out that, well, actually naybe we
didn't because you have ten nore than you said you were
going to, shouldn't the City be able to at |east get sone
credit for that? O is your position that they nessed it up
fromthe begi nning and so, therefore, they have uncl ean
hands and shouldn't be able to -- to be as accurate as
possi bl e?

MR, KOVACI CH. They just don't need to do that, and
the discrepancies are likely to work both ways.

They weren't going out inspecting people's properties to
make refunds before this case got filed, even though,

t hrough their own inspections, they could have easily
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determned that, in fact, there are often di screpancies
bet ween bui |l di ng pl ans and what actually ends up getting
constructed. There are probably cases where they got notice
of changes because sonebody needed to anend the plan and
there's no evidence that they changed the inpact fees for
any of those reasons.

So, yeah, they could go out and inspect themall, just
| i ke they could have adopted an inpact fee approach where
they're going to inspect themall at the tine they charge
t hem

So if that's the level of detail that's needed, then it
shoul d work both ways. They should have done that to begin
with. They didn't. They instead found that it was
reasonabl e enough to use the building plans to cal cul ate
peopl e's charges and now refunds could be determined in the
exact sanme manner.

And it wouldn't create this specter of individual issues
for purposes of a class certification argunent.

Anot her major thene in the Defendants' opposition briefs
Is the statute of limtations. There's a fewthings to talk
about on this. So they take the position that all of the
Plaintiffs' clains are subject to a six-nonth statute of
limtations in Title 27, Chapter 2, | forget which
subpart --

THE COURT: It's 209, | think.
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MR KOVACICH That -- A few problens wth that, but
before | get to that, | also want to say that it's not a --
it's not nearly the significant issue that they try to pin
It as because that six-nonth statute of limtations would
al so be subject to the discovery doctrine in 27-2-102, |
t hi nk, and under any reasonable view of the evidence in this
case, property owners in Witefish had no reason to believe
or no reasonable way to conclude that they had been
overcharged until M. Glnman started digging into it, and
the first indication of any public discussion of that was in
Sept enber of 2021. The class action Conplaint was filed in
February of 2022, so even if the six-nonth statute did
apply, all of the Plaintiffs' clains would have been filed
within that statute.

Addi tionally, based upon the Burnett case in the United
States Suprene Court, | think that case can't be reconcil ed
with applying a six-nonth statute of limtations under
Montana | aw to bar these federal civil rights clains that
shoul d be allowed a | onger period for the sane reasons the
Court found that the clainms in Burnett should have been
al l oned a | onger peri od.

It's also a pretty broad interpretation of the |anguage
of that section of Title 27 to say that it was intended to
cover these kinds of clains. What it says is it applies to

the clains relating to a decision on | and use, devel opnent,

JEFFRIES COURT REPORTING, INC.
(406) 721-1143



Page 30
BECK, et al. v. CITY OF WHITEFISH, et al. 8/22/2023 TRANSCRIPT OF PROCEEDINGS

1 et cetera. There was no | and use decision as that |anguage
2 contenplates at issue here. This was an inpact fee

3 calculation that was determned by the City and put out to

4 charge anyone who requested a building permt that woul d

5 contenpl ate water or sewer services.

6 And so what statute would apply there, you know, | guess
7 for purposes of today's argunent, it's really not that

g inportant. There could be an argunent that it's a two-year
9 Statute for property danage or it's a general tort statute
10 of three years. Either way, and, for that matter, the

11 SI X-nonths statute does not create any significant

12 difference anong the class representatives or putative class
13 nmenbers because they would all have been filed within that

14 time frane.

15 THE COURT: It strikes ne as sort of interesting -- and
16 | just thought about this while | was sitting here |istening
17 to you -- that if you're correct, we'll have sort of sone

18 i nconsi stent rulings based on when the clains arose because
19 for the takings clainms under the Knick case, the -- the

20 entitlenent to the refund arose the second that the w ongful
21 I npact fee was -- was assessed, yet at the sane tine, the

22 Statute of limtations for any state |aw clai ns doesn't

23 begin until it's discovered, which is arguably when

24 M. Glman first started looking into it and then nade his,

25 you know, statenents at a public neeting and so forth. So
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It's sort of -- | don't know what to do about that. [t just
seens like it's sort of inconsistent where, one, we go back
intime for and say the rules at that tine, at that tine it
was right, and yet at the sane tine they get the benefit of
t he di scovery doctrine, which tolls the statute from
running, until they actually discover it.
So, again, | just -- It's just a comment that | --

MR, KOVACI CH.: Yeah

THE COURT: =-- | just -- cane to ny mnd when | was
listening to you, M. Kovaci ch.

MR, KOVACICH It's interesting, but it's also
not --

THE COURT: GCermane? (Laughter.)

MR, KOVACI CH: -- unusual or uncommon. Anytine the
di scovery doctrine is applied, it has the purpose of tolling
the statute of imtations. That doesn't nean there wasn't
an injury. In nost of those cases, there very clearly is an
injury; the Plaintiff just doesn't know about it yet. And
so the statute is tolled. Their right to bring a case to
seek a renedy for it is delayed based on the policy of the
di scovery doctrine. But that doesn't nean that the injury
didn't occur. The injury at issue here, the clains that we
filed on behalf of our clients in the putative cl ass,
occurred when they paid noney that they shouldn't have paid.

And nost of them-- all of themdidn't realize that they had
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been overcharged or why they'd been overcharged until
sonetine later when -- started by M. G| nman and then
even -- nost of them probably had no idea until they naybe
read about this case and sone people nmay not even know now.

But any -- any case involving the discovery doctrine and
atolling of the statute of limtations would have simlar
characteristics to that.

Aside fromthose nmjor areas, so we tal ked about the
property ownership timng issue, the statute of limtation
argunents and the idea that it's inpossible to calculate
fees now wi thout doing on-site inspections, all of the other
differences that are highlighted by the Defendants are
conpletely insignificant, things that really -- wouldn't be
subj ect to dispute.

You know, they tal k about the fees being paid at
different tinmes, different types of properties. Sone people
pay water, sone people pay sewer. Al nost everybody paid
both, by the way. None of that is -- are issues that would
beconme the focal point of the case because they're
insignificant things that are easily dealt wth.

And if those kind of differences could defeat class
certification, we could never have a class action and there
woul d be no reason to even have Rul e 23 because, A, a good
defense | awyer can conme up with argunents to say people are

different for this reason or that, but that's not the kind
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of difference that defeats class certification.

It has to be a real dispute that woul d becone the focal
point of the litigation and distract fromthe ability of the
Court to resolve conmon issues |ike we could here. The
common i ssues of using the formulas wong, charging for
projects that they shouldn't have, those are all things that
woul d be determ ned without reference to particular class
menbers, but those things resulted in harmto every one of
t he cl ass nenbers.

Even the things that are a little nore involved that we
tal ked about, those are issues that can be resolved by a
ruling of the Court on, you know, who is entitled to the
refund based on interpretation of federal |aw, what does
"when due" nean in the context of the allegations that were
made here.

And the other point | want to nake on that is it does
create a difference. It creates a difference between the
peopl e who paid their fee and still own the property and
t hose who paid the fee but do not, but that's a | arge group
of people. It's probably half or nore of the class, and so
we're tal king about a determ nation --

THE COURT: VWhich is? Wich group is half of the
cl ass?

MR, KOVACICH Well, if it's half, they're both
hal f .
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1 THE COURT: Gkay. Good point. Good point.
2 (Laughter.)
3 MR KOVACICH | think what | said is it's half or

4 nore than half tal king about those that no | onger own the

5 property.

6 THE COURT: No longer own it? Ckay.

7 MR KOVACI CH: That would be ny guess. | haven't
g done that calculation. | think the GCty's brief includes

9 sone nunbers, but it's not precise.

10 In any event, any determ nations that are -- that need
11 to be made relative to that group can be nmade rat her

12 expeditiously and would apply to that entire group and that
13 a statute of limtations argunent, for exanple, if for sone
14 reason there -- it mattered whether it was six nonths or two
15 years, that's a determ nation the Court can nmake and then

16 It's going to apply to a |large group of the class.

17 It's not |ike one person is subject to a unique statute
18 of limtations argunent or even one person is subject to

19 these argunents about the state statute and when the refund
20 was due or who's entitled to the refund.

21 Those are things that the Court can address that would
22 apply not necessarily to the entire class, but to a |arge

23 enough portion of the class that individual argunents is

24 still not the focal point.

25 THE COURT: Can you address, M. Kovacich, how cl ass
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certification would inpact your state |aw clains?

MR. KOVACICH: So we seek class certification for
the federal and state law clains, and |I'mnot sure if |
understand the focus of the Court's question, but it would
be --

THE COURT: Well --

MR. KOVACICH -- we would have a class -- our class
representatives would represent the entire class as defined
Wth respect to both their federal and state | aw cl ai ns.

THE COURT: And so ny reading of the briefs -- and |
guess ny understanding of howit would work -- is that your
clains of negligence and negligent m srepresentation
woul dn't be individual conversations had between fol ks, but
it literally is the resolution and asking themto pay and
taking the paynent, and that's the basis for both the
negl i gence and the negligent m srepresentation clains?

MR. KOVACI CH  Yes, Your Honor. These clains are
not based on individual conversations that anyone had, and |
know this is likely to be the subject of another notion and
argunent, particularly on the negligent m srepresentation,
but our theories with respect to both are based on common
facts.

The City represented to people that these were proper
charges and that they nmet the legal requirenents that we

tal ked about earlier by sending thema bill and saying you
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1 have to pay this in order to get your property devel oped in
2 the manner that you're seeking to develop it, and

3 negligence, negligence per se and negli gent

4 msrepresentation are all based on those actions which the
5 City took with respect to all of these people.

6 THE COURT: Ckay. Thank you.

7 MR. KOVACI CH. Thank you, Your Honor. That's all |
g have right now.

9 THE COURT: Al right. M. Quinn.

10 M5. QUINN: Thank you, Your Honor. First and

11 forenost, Plaintiffs had a burden before com ng here today
12 and asking the Court to certify a class action, and that

13 burden has been defined by United States Suprenme Court case
14 law for quite sone tinme, and the burden in the Halliburton
15 case, Suprenme Court case 573 U. S. 253, kind of concisely

16 States what that burden is, and it's not just relying on

17 allegations in a Conplaint and it's not relying on argunents

18 of counsel .

19 The Hal li burton case that says that Plaintiffs w shing
20 to proceed through a class action nust actually prove -- and
21 not sinply plead -- that their proposed class satisfies each

22 requirenent of Rule 23, including, if applicable, the
23 predom nance requirenent of Rule 23(b)(3) and nust carry
24 their burden of proof before class certification.

25 The only things the Plaintiffs have provided the Court
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in briefing to date through oral argunent as evidence in
support of the claims suitability for class certification
are the two resolutions and the |ist of potential class
menbers prepared by Plaintiffs' counsel.

W woul d respectfully submt that that does not satisfy
Plaintiffs' burden in proving for the Court's rigorous
anal ysis, which is the standard, that the, actually, clains
that they' re pursuing froma liability basis as set forth in
the Conpl aint are susceptible to common issues that
predom nate over individual ones. Al we've heard are
al | egati ons and argunent.

The Contast case, which we cited in our briefing and has
been repeatedly discussed in Ninth Grcuit case |aw,
specifies also that before class certification, the naned
Plaintiff has to put forth a damage nodel to show the Court
that the danages are actually capable of neasurenent on a
cl ass-wi de basis for the individual theories of liability
and causes of action that they've all eged.

THE COURT: Well, Ms. Quinn, if M. Kovacich is
correct and the resolutions were void fromthe begi nning,
isn't the danage nodel pretty easy to figure out? Did you
pay it in? Yes, | paidit. Here's the noney.

M5. QU NN. No, | would respectfully disagree with
that given the causes of action and the allegations raised,

which is the analysis for the class certification.
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| f they're proving that the ordi nance thensel ves weren't
properly supported by -- by the background the charges were
too high, froma state | aw damage standpoint, it is stil
I ncunbent on the jury to determ ne cause and danmages ari sing
fromthat conduct, which necessarily includes issues such as
how many fixtures were in the individual's honme and what
their true and accurate danmges are.

And from a taking standpoint, the anal ysis about whether
t he ordi nance was supported or not or neet Nollan and Dol an,
still requires an assessnment of the burden and the benefit
to the Gty and the naned Plaintiff for their property and
assessi ng whet her there's rough proportionality between the
burden i nposed, the fee inposed, and the benefit and the
burden on the public in providing the services. And that
requi res anal ysis about what the actual services the
Plaintiffs used for their property.

So, for exanple, the Winbergs are a wonderful exanple
about the individual issues that are going to be pervasive
for each and every one of the causes of action. The
Wei nbergs applied for a building permt and submtting --
subm tted construction plans and afterwards they installed
additional fixtures in their hone,.

Their original fee for wastewater was $1,611. Because
of the unreported fixtures in the Winbergs' hone, they are

not owed any refund related to the shower error because it's
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1 offset by virtue of the fixtures that they put in w thout

2 proper notice to the City, and beyond that, the Wi nbergs
3 owe an additional $1,123.41 to the City for unauthorized

4 fixtures.

5 And knowi ng what the actual fixtures in the Wi nbergs'
6 house is relevant to a jury assessing what their true and

7 accurate damages are or any state law claim --

8 THE COURT: Well, but, | nean, let's not get the
9 cart before the horse here. | nean, obviously if this case
10 IS not resolved on notions, there will be a jury trial. |

11 understand that. But at the class certification |evel,

12 that's not the burden the Plaintiff has to the neet. The

13 Plaintiff does not have to establish what a jury verdi ct

14 Will be. 1t has to establish -- they have to establish a

15 reasonabl e nmet hod for going forward in which individual

16 I ssues do not predom nate.

17 And so -- so | don't know that we need to -- | don't --
18 ' m not saying one way or the other necessarily, but | don't
19 think it's as cut and dry as you -- as you portray it.

20 M5. QU NN. Well, the Plaintiffs have asked for a
21 class certification. The notion presented to the Court is
22 on all clains --

23 THE COURT: Right.

24 M5. QUNN -- all state law clains and all federal

o5 clainms and all bases of liability, which is numerous in
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their Conplaint and their discovery responses, and al
danmages.

That is the notion that the Plaintiffs have asked the
Court to certify froma class bases and it's replete with
| ssues of individual questions that outwei gh any commobn ones
t hat exi st.

THE COURT: Well, the question that | posed to
M. Kovacich, and I'll pose the sanme one to you, is isn't
there sonething beautiful in the sinplicity of just saying,
all right, well, we're not going to certify a class as to
all clains, all issues, but we will certify a class as to
whet her the resol utions or ordi nances, whichever they're
called, were void fromthe beginning?

In other words, if they inappropriate- -- if they
violated Montana law fromthe outset -- and that's obviously
sonet hing that would have to be briefed by the parties and
then determned -- but if that's the case, then that would
be one type of a certification that | can inagine that
doesn't necessarily involve all the other issues and then
ot her things can be handled at a later tine.

It's not unconmon in class actions for there to be
initial certifications, holding off on, for exanple, damage
cl asses and so forth and then addressing those if need be,
so -- And ultimately that's for the Court to do and to

det er m ne.
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1 M5. QU NN. Froma cause of action standpoi nt, what
2 causes -- cause of action, what bases for liability would

3 the Court be making that sort of certification decision

4 under, and that's an issue because that one question isn't

5 the standard for takings, for negligent msrep, and it's not
6 going to answer the questions about liability, causation for
7 damages for the actual clains that the Plaintiffs pursued.

8 The Plaintiffs could have asked the Court to certify a

9 class -- a declaratory class, which is exactly what the

10 Court is tal king about here, to determne the issue of were

11 those resolutions unconstitutional, and they haven't done

12 SO. That's not the bases of their notion for certification

13 presented to the Court and it's not the bases for the notion
14 for certification requested in the Conplaint, which is under
15 (b) (3).

16 And when we | ook at (b)(3), the purpose of a (b)(3)

17 action is for nonetary damages, and that's what this case is
18 really about. They're pursuing nonetary damages on behal f

19 of devel opers at the expense of the | andowners for these

20 cl ai ns.

21 The question you pose is a discrete issue that m ght be
22 relevant to sone of the issues to reach a cause of action,

23 but it isn't dispositive.

24 And so for the takings claim again, for the Wi nbergs

25 as an exanple, we have to consider the burden and the
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1 benefit. W have to ask the question what is the Wi nbergs'
2 property on Flathead Lake? What is the size of the house?

3 What are the nunber of fixtures? Wuat is the size of the

4 meter they should have put in if they would have accurately
5 reported their fixtures? How many fixtures did they add?

6 Do they have a lawmn? Do they irrigate? What is the size of
7 the fee that was charged to assess rough proportionality

g based on each individual Plaintiff? And those are al

9 i ndividual questions --

10 THE COURT: Let nme ask you a different question:

11 Does the appropriateness of m xing together the FCS report
12 and the HDR -- | think it's HDR -- prior, the 2007 report --
13 is that universal for all people? Either that was

14 appropriately done or not appropriately done, or is that

15 al so i ndi vi dual i zed?

16 M5. QU NN: The resolutions that the Cty issued

17 were prem sed on both the HDR report as well as the FCS

18 report and that's stated in the -- in the preanble of those

19 resol uti ons.

20 THE COURT: Right, so if that was inappropriate,
21 It's inappropriate to all, correct?
22 M5. QUNN. No. Well, it depends. Unfortunately,

23 the naned class that the Plaintiffs have proposed incl ude
24 people who didn't even pay fees underneath the January 1,

25 2019 -- those ordi nances --
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THE COURT: Right.

M5. QU NN -- so determ ning even cl ass
menbership --

THE COURT: But that's a pretty easy carve-out. |
nmean, there's 300-sonme people involved. | nean, the
subm ssions fromboth the Plaintiffs and fromthe Cty |ist
all of the people by nanme and, you know, which -- which
ordi nance they were proceedi ng under, what they paid and so
forth. |If there are fol ks who paid under the -- they paid
I n 2019 but paid under the 2018 schematic, that seens to ne
to be a pretty easy thing to handle. | imagine that's how
we probably got rid of Riverview. | think that was the
Plaintiff that was recently dismssed. So | don't see that
as an insurnountable issue to certification.

M5. QUINN: But even determ ning which class to
certify is problematic. The main claimthat they're
pursuing here is the takings claim |It's the basis upon
which this Court has jurisdiction, and for the takings
claim in their reply brief they redefine the class that
they' re asking you to certify to be property owners that
owned property that bore the burden of actually paying the
| npact fees underneath of those resolutions, and those
el emrents that they add of ownership and bearing the burden
of the cost are critical elenments for a takings claim

because it has to be tied to an interest in property and
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1 then actually bearing the fee is relevant to each and every
2 one of their -- their causes of action.

3 So even before we get to trying to define a paraneter of
4 a class for any of these, we are facing individual questions
5 that are inpossible to answer on a class-w de bases.

6 Omership is public -- public records. That can be

7 answered --

8 THE COURT:  Uh- huh.

9 M5. QUNN -- in fairness. But the issue of who
10 bore the fee is a hundred percent individualized. And we

11 provided a spreadsheet attached to our opposition brief that
12 took their Plaintiff [ist and then went into the building

13 permt applications and the building permts thenselves to
14 see who actually applied for and paid the fee.

15 And when you | ook at those, many of them were applied
16 for and paid by architects, by general contractors, by --

17 There were sone that were even paid by people |easing

18 property.

19 And so trying to determne who ultimtely bore the fee
20 that woul d even have standing to have a takings claimto be
21 part of a class certified for that -- that claim whether

22 broadly or a narrow i ssue, again goes to very

23 I ndividualistic questions that defeat the commobn questi on.
24 There's no reason the Plaintiff can't prove whether or

o5 not the ordi nances were valid for their named Plaintiffs.
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They say that the other individuals have small clains, but
Riverviews claimis to the tune of hundreds -- or Alta
Views' is hundreds of thousands of dollars in this case.

So their argunent that people don't have an incentive to
pursue this, it depends upon how nuch they paid. One of
their naned Plaintiffs would have an incentive.

And they had other options available to them--

THE COURT: But circling back, I'mjust sort of hung
up on this idea that if the calculations using the HDR
report and the FCS together -- if that is wong fromthe
outset, can't we make a determ nation of that issue for a
cl ass-wi de basis and then proceed to a danages phase
separately where we have subcl asses for fol ks?

Because, | nean, you're right, there are going to be
sonme people who both owned it at the tine, paid the fee at
the tinme, still own it now Very sinple analysis.

There are going to be devel opers who owned it then, paid
for it, soldit, don't own it now.

There are going to be -- | nean, you know, it's pretty
standard when you're building a hone that you have noney,
you have an account, the builder has it. The buil der uses
his check down at the City to pull permts and things |ike
that, but it cones out of noney paid for by the honmeowner.

Al of that's going to be pretty easy, | would think, at

that stage to -- to determ ne.
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But | agree that, to sone extent, that's individualized,
but the ultimate determ nati on of whether the underlying
cal cul ations were inappropriate, they're either
| nappropriate for everyone or they're not, right?

M5. QU NN. But that's one common issue --

THE COURT: Well --

M5. QUNN -- that could be certified to have
addressed, which is not what they've asked for, that
declaratory, but to get to the nonetary part, to see what
ot her -- under (b)(3), whether predom nance, whether this
process is a superior way, we can't just consider that
I sol ated issue. W have to consider the difficulties of
figuring out who's in that class.

And for general contractors, sone contractors have fixed
fee agreenents that nay not have passed al ong the inpact fee
and until we ask that question, tinme and nmaterial versus a
fixed fee, you know, we can't assune that people would be --
bore the actual fee.

And then even if we answer that question, we still have
to consider froma predom nance standpoi nt, |ooking at the
causes of action, you know, whether all of the individual
| ssues for the rest of the case still predom nate over the
benefit of that singular question.

And when we start | ooking at bal ancing the burden and

the benefit for a takings claim which is a hundred percent
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I ndi vidualistic, or |ooking at whether soneone actually
suffered a harmand if it caused them danages and the anount
of the damages and if they passed those damages along to a
subsequent purchaser, which we've heard argunent on but we
have no proof of, in reality, the expert disclosures to date
differ on that subject; that their expert says, no, it's
borne by the person who pays it; our expert says it gets
passed al ong; and even that question is individualistic.

THE COURT: Those aren't before ne, so --

M5. QUINN: This question about can we certify a
class for that issue, the class that you would certify would
potentially include a | ot of people that don't even have
standing, that didn't suffer danmages, that went on to -- to
future owners.

And so there's so many i ndividual questions about
whet her they fit in the class at all, fromownership, to
bearing the fee, to harm to liability under the causes of
action, that this sinply isn't suited -- well-suited for a
class certification, and the Plaintiffs can pursue the claim
on an individual bases for their clients, which one has a
substantial claim and they have a right to attorney fees if
t hey succeed on a takings claim There's no reason to
convert this to a cl ass.

And one thing | really wanted to focus on is that their

case isn't just about the ordi nances and the resol utions,
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that they've carved out the individual bases that they claim
the City acted i nappropriately, and they've chosen to
include in their lawsuit the single-head shower issue,

whi ch, as this Court knows frominvol venent in prior
briefing, that issue, once it canme to the attention of the
City, the City acknow edged the issue and started the refund
process.

And what the Gty did, the problem-- | know that
Plaintiffs counsel want to paint that inspections of the
buil ding was just to try to -- a farce to keep i nformation
for this case, it couldn't be further fromthe truth. The
Rose Decl aration establishes that when the Cty |earned of
this issue, they pulled out their fixture unit table, and,
unfortunately, that table had a single |ine for bath/shower.

And so the way fixtures were counted in the past was
just you have a tub or a shower and it's counted as one and
assigned a 4. So single tubs, tub/shower conbos,
st and- al one showers with one head or two heads all are
| unped into that single line, so the Cty had no way of
know ng whi ch i ndividual people were actually inpacted by
this error. | nmean, for all they knew, it could be a
t ub/ shower conbo whi ch woul dn't be i npact ed.

And so that issue, which is one of their clains they're
asking for class cert on and it's part of our audit process,

t hat shoul d be denied class cert.
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The City is currently going through a process to address
It, and there's absolutely no way that that issue could be
addressed on a cl ass-w de bases because it involves having
to find out fromindividual Plaintiffs whether they have a
si ngl e- head st and-al one shower.

And that's why letters were sent saying you may be
subject to this error because the Gty didn't know. And
until the Gty finds out fromthe individual Plaintiffs, we
don't know who suffered an injury fromthat allegation of
this class harmor not.

There is no common issue at all for that claim There's
no bases for themto ask the Court to include that in a
cl ass action because it can't -- the harmitself can't be
determ ned universally.

THE COURT: And is the City, in fact -- if it goes,
for exanple, to the Wi nbergs' house and it sees that they
are -- and | don't know -- Another thing that strikes ne as
difficult to establish since the City's record keepi ng was
not very great on this issue is when it was put in. You
know, | nean, additional fixtures may be put in during the
bui | ding process and it just doesn't get inspected correctly
or if there are any -- which is the Cty's problem or they
could be added in separately and the fol ks didn't get a
permt, which is their problem but is, in fact, the Cty

now using this refund process to go to people and say,

JEFFRIES COURT REPORTING, INC.
(406) 721-1143



Page 50

BECK, et al. v. CITY OF WHITEFISH, et al. 8/22/2023 TRANSCRIPT OF PROCEEDINGS

1

2

3

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

actually, you owe us nore noney?

M5. QU NN They're not actually asking for
addi tional noney, but we are considering those issues
because they are --

THE COURT: \What do you nean when you say
"consi dering those issues"?

M5. QU NN Froma class action basis, not -- The
Cty isn't considering charging Plaintiffs for that.

THE COURT: Ckay.

M5. QUINN. Because if the Plaintiff put in nore
fixtures when they were building and didn't report it to the
City, absolutely the City should be charging for it.

But, unfortunately, that issue is so individualized,
li ke you said, did the Cty mss a fixture on a building
plan? Did they change the building plan and not tell the
Cty, which was the Weinbergs. Did they add fixtures after
the original construction and not get a plunbing permt?
Al individual issues. And so we aren't asking for nore
noney.

Properties are changing neter size in order to
accommodate their existing units, if they needed to go up.
And the City's also crediting properties for where the
fixture count issue nade them put in too high of a neter,
and that also shows that neter size and fixture count when

we're actually saying what is the true harmi nposed by
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I ndi vidual Plaintiffs is individualistic and can't rely on
the face of the building permt, particularly when the
Plaintiffs have chosen thenselves to include the shower

I ssue as part of all of their clains.

And they haven't put it as cause one only. It is
i nherent in every single one of their causes of action.

For takings they're asking for that issue and trying to
correct it, and so these issues about the inability to
answer what the neters are, what the fixtures are, whether
they're subject to an error, it -- it pervades all the
causes of acti on.

THE COURT: \What would the effect be if the
shower head i ssue was dropped?

Whul d that inpact your analysis of whether a class
action is appropriate?

M5. QUNN. If the -- No, unfortunately, because the
I ssue is, fromthe takings standpoint, what's the burden and
the benefit? The burden and the benefit of the actual
proj ect as constructed by the Plaintiff. |If they put in
extra fixtures unbeknownst to the Cty and used the Cty's
services and put a burden on the GCty's water and
wast ewater, then the jury would have the right to know that
I ndi vi dual defense and analysis to assessing liability for
t aki ngs, whether the burden and the benefit -- Here, the

Wi nber gs shoul d have paid 40 percent nore.
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THE COURT: So I'm-- I'mnot follow ng you exactly.
My question is if the issue with the showerheads was dropped
by the Plaintiffs, and | think what your response is, no,
because we're going to bring it in --

M5. QU NN. Right, because 65 percent of what we've
seen so far and the Rose Declaration wasn't a surprise to
Plaintiffs' counsel. Qur expert reports had included a
smal | er sanple, but we got through some nore recal cul ati ons,
and the percentage is actually really close.

About 65 percent of honmes have a change in fixtures from
that which they paid inpact fees. And Plaintiffs' counsel
I's incorrect when he says it's a wash both ways. That's
absolutely false. There are a select few that have | ess
fixtures, but pretty -- the vast majority put in nultiple
additional fixtures, fromsingle sinks going to double
sinks, putting in toilets and all -- all of the |ike.

And when we | ook at the takings claim we believe the
taki ngs clai mconsiders the actual inpacts of the project,
which is the actual burden the house put -- the Winberg
house put on the City's systemto assess is the paynent of
the $1300 -- was it reasonabl e?

Well, it was nore than reasonable, particularly given
they snuck in additional fixtures that they should have paid
approxi mately twi ce, and so --

THE COURT: So what | think what |'m hearing is we
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m ght have made a m stake, but because they put in extra
fixtures, ignore the m stake because they actually should be
payi ng nore.

So if our calculations are wong and i nappropriate, it
doesn't nmake a difference because they put in extra sinks
and toilets.

M5. QUINN. It goes to, in part, liability for
t aki ngs because it's the burden and benefit. It also goes
to causation and damages for every one of their causes of
action, because they have an expert that's tried to cone up
with a fornmula for addressing this issue and he has to input
what the fixtures and neters are for the purpose of
determ ning the actual damages, which requires know ng
what's actual ly there.

Thei r damages shoul d be prem sed on the actual nunbers
of nmeters and fixtures in their house.

THE COURT: That's damages, not liability.

M5. QU NN: Liability on takings, liability on the
shower audit issue, because the fixtures they added offset
the two-fixture unit error that occurred.

THE COURT: So | guess -- and correct me if I'm
wrong, but | think what |I'mhearing is a governnent can --
can have a taking situation, so, in other words, the
governnment can have an exaction or sonething that results in

a taking, but if the Plaintiff does sonething to damage the
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M5. QUINN:. Well, our position is no taking
occurred. The taking analysis is not whether we agree with
the mathematical decision the City -- FCS recomended or the
City used.

THE COURT: Right.

M5. QU NN That's the inpact fee statute claim
They chose to bring a separate cause of action for a taking,
and the taking standard is benefited bal ancing the benefit
and burden, which doesn't force us to look at it froma
m croscopic view but ook at it froma broader perspective.

And Dol an itself says damages are not calculated to a
mat hemati cal precision. Mith shouldn't be required, which
means it's acceptable for the jury and for the Court and for
the parties to consider each individual house and whet her
the fee charged for themto connect and use the City's
systemis roughly proportional to the burdens and the
benefits invol ved.

THE COURT: But isn't the Plaintiffs' argunment that
it can't be proportional and it's overly burdensone because
it was illegal? 1Isn't that their basic argunent?

M5. QU NN In part, but the danages --

THE COURT: Well, no, | understand, but just in

terms of whether there was sonething inappropriate done by
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the CGty, it's -- it's, | think, pretty basic, which is,

| ook, because these fees were inappropriately cal cul ated and
we were required to pay themas a condition precedent to
getting a permt to build our hone, or our condos or
whatever, it is a taking under Noll an/ Dol an.

M5. QU NN:. Taking is not that precise. |If they
prove that our fees violated the inpact fee statute, which
I's the hypertechnical argunent, in part, that they're
maki ng, that doesn't necessarily nean it's also a taking.
Taking is a different standard. And we're allowed to put on
evi dence of the burden and benefit based on the actual
proj ect that used our system considering what their fixtures
wer e, including what they added.

THE COURT: So that's a nerits argunent, correct?

M5. QUINN. It is. It goes to liability. The --

THE COURT: And at the class certification |evel, |
am not supposed to determne nerit. So, in other words, |
can't deny certification because of sonething that m ght
ultimately cone up at the nerits level. That is sonething
that is done afterwards.

M5. QU NN. But you do have to determ ne are these
I ndi vi dual issues and are they common issues and which
predom nate, and what we're saying is this is an individual
I ssue that inpacts |ikely about 65 percent of the proposed

class that's going to result in many trials about what
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1 fixtures and what neters and what use and what the val ue of
2 their property, how nmuch water they use and -- and whet her
3 they irrigate, if they have a separate irrigation neter.

4 Those issues are going to outweigh the Iimted common issue
5 that's been proposed, which is nerely that we paid under the
6 same resolution. The benefit and burden is individualistic.
7 And even under takings, | found a case out of O egon

g called Hammer versus City of Eugene, and they say -- It was
9 a case where an exaction occurred, and the Plaintiff sued
10 the Gty saying you don't have rough proportionality at the
11 time that you inposed this fee and then the Plaintiff said,
12 well, you can't conme back and argue | ater rough

13 proportionality existed because you didn't determne it at
14 the time, and the Court started thinking about what the

15 takings clause is really about. And as we all know, it's
16 about just conpensati on.

17 And the Court said that Plaintiffs' rule of trying to
18 limt the town to what infornmati on was known precisely at

19 the tinme that the exaction was -- occurred, the proposed

20 rule tells us nothing about whether justice requires

21 conpensati on.

22 In fact, in cases in which there's rough

23 proportionately, the rule woul d saddl e taxpayers with the
24 burden of paying conpensation that justice doesn't require.

25 So, ultimately, the question in a takings claimis what
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does justice require, which requires individual

consi deration of the actual fixtures that were put in by the
Plaintiffs, the fact that the Wi nbergs should have paid
$1100 nore than the 1200 they paid to determine if just
conpensation requires the City and the taxpayers to bear

t hat additional cost.

THE COURT: So there can never be a class
certification of an exaction case, correct?

MS. QU NN No.

THE COURT: Ckay.

M5. QU NN. It depends --

THE COURT: Well, you just said it's an individual
determ nation of the nexus and proportionality, and you've
said that every single person has to be exam ned
individually, and if that's the case, there can never be a

class certification involving an exaction --

M5. QUNN. | think it would --
THE COURT: -- going under the Noll an/ Dol an
st andar d.
M5. QUNN -- it would depend on the nature of the

exaction. So if exaction is water and wastewater services,

| believe that is accurate because it is very

I ndi vidualistic |ooking at nmeters and fixtures, particularly
where we know peopl e have added fi xtures.

THE COURT: Can you give ne an exanple of an
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exaction that would, in your opinion, be suitable for class
certification?

M5. QU NN. An exaction that would apply equally and
isn't based on individual specifics, | can't think of one
of fhand, but | think the issue with an exaction here is the
exaction is based on so many individual issues -- the
meters, the fixtures -- that if the exaction is based on
i ndi vi dual issues, then it nakes it where those individual
| ssues are going to predonm nate when we have to ook at it
froma takings standpoi nt and what just conpensation
requires.

And we just have to | ook at the case that we have in
front of us, which is would just conpensation be due to
I ndi vidual s i ke the Wi nbergs or the 65 percent of other
peopl e that changed their fixtures, and we don't believe it
woul d, and that goes to the heart of liability.

THE COURT: Al right.

M5. QUINN: Beyond that, the Court puts finger on a
substantial issue in the Plaintiffs' Conplaint, which is
that Plaintiffs aren't nerely conplaining that the charge at
the tinme it was assessed is inproper. A reading -- a fair
readi ng of the Conplaint, which Plaintiffs' brief
acknow edges, the Conplaint itself is what's considered for
class certification. That Conplaint talks about spending,

| nproper spending, it talks about the failure of the Cty to

JEFFRIES COURT REPORTING, INC.
(406) 721-1143



Page 59
BECK, et al. v. CITY OF WHITEFISH, et al. 8/22/2023 TRANSCRIPT OF PROCEEDINGS

1 I ssue refunds. Like the Court said, it tal ks about

2 abandonnment of projects or decisions not to pursue projects,
3 which all of those issues change the tinme franme of when the
4 purported class that they're seeking to represent would --

5 woul d exist. Because at the tine -- And it would have been
6 past Decenber of 2019 is when they claimsolar array was

7 determ ned not to go forward. Well, then everybody before

g then may have properly paid a fee and they could argue a

9 refund, but then the issue about the statute and to whom

10 it's owed cones up, and that's a different class than the

11 class that they're seeking to represent.

12 And so the fact that they're continuing to seize on

13 these clainms involving -- involving spendi ng and refunds and
14 they're expressly in their Conplaint adds | ayers upon | ayers
15 of individual issues that predom nate over any common i Ssue,
16 Which is the singular one that you've identified.

17 And | don't believe finding a singular issue that's

18 common is sufficient to certify a class under (b)(3), which
19 assesses the clains as a whole and the theories of liability
20 and t he dammages.

21 And when we start going into that based on the clains
22 asserted, it's so many individual questions, it's not

23 Suitable for class cert.

24 They' ve al so rai sed the negligent m srepresentation

25 claimarguing that's suitable for class cert. W've pointed
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out -- Well, we asked themto dism ss the clai mbecause the
Plaintiffs testified no representation was nade, and that's
going to be the subject of a notion for summary judgnent
when the nanmed class rep on this claimsays | never got a
witten or verbal representation, and | quoted precisely the
| anguage in their Conplaint, but it illustrates why it's not
suitable for class cert.

Whet her a representati on was made, whether the Plaintiff
heard it and relied on it and was damaged by it, those are
all individual questions that have to be answered for a
negligent msrep claim It's just not suitable for a class
cert.

The only thing that they pulled out in their reply
brief, they pulled out an internal docunent of the Gty
which is a calculation table that the Gty uses to input
fixtures to say what it will be, and then the attorney
argues it's an invoice -- and, again, this is why putting on
sone evidence to the Court about the suitability of class
cert, that these things could actually be addressed on a
class basis is inportant, because it's not an invoice. |It's
an internal docunment that has a City Bates stanp that the
nanmed Plaintiffs thenselves said they didn't get a
representati on.

They haven't satisfied their burden of putting on

information to the Court to determ ne the negligent nsrep
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or the other clains are suitable from-- for certification
fromliability, causation and danmages standpoi nt.

The issue of their negligence per se claimincludes even
further problens because their negligence per se claimis
based on a statute that specifies to whomthe refunds are
due and that that statute says that inpact fees charged
or -- or not spent in accordance with the statute then
trigger the refund provision.

And their clains are based on the charging and the
spendi ng, but the statute specifies to whomthose refunds
are paid, which is not the class that they' re seeking to be
certified in this case.

In that class, a class action under that statute would
be a noving target because it depends on when is a refund
due, and you can't determ ne when a refund is due w thout
their being disputed evidence fromboth sides and argunents
about whether or when a refund is due to pinpoint atinme to
say these are the class nenbers for that issue.

Because at any given tinme, people are being charged
I npact fees, they're selling their property, and so the
class just inherently is in constant fluctuating change --

THE COURT: Unless the resol utions or ordinances
were -- were void at the beginning and then everybody who
paid woul d be a nenber of the cl ass.

M5. QU NN. They haven't pursued -- That is not a
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cause of action in their Conplaint. Even their declaratory
ruling is just -- Their damages that they're asking is not
we want all refunds back. They haven't said that it's all
unconstitutional. They're asking for the portion of what
they claimwas inproperly charged based on their expert's
recal cul ati on of what those inpact fees should be, so the
delta.

So they're not even seeking and haven't presented to
this Court clains in the Conplaint. It hasn't been part of
di scovery, it hasn't been part of their interrogatory
answers, the issue that you' re presenting.

Wen we | ook at the case through its entirety and
anal yze each cause of action and the actual questions
relevant to the causes of action as raised by the
Plaintiffs, they're all individualistic and not suitable for
class cert.

That's all that | have. Thank you.

THE COURT: All right. Thank you.
M. Drennon, | don't know if you have anything to add to
t hat .
MR. DRENNON. | can be very brief, but if you
woul dn't mind a very quick restroom break before we do that?
THE COURT: Certainly. Yeah, why don't we take ten
m nut es.

(Wher eupon, the proceedings were in recess at
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1 2:59 p.m and subsequently reconvened at 3:11 p.m, and the
2 follow ng proceedings were entered of record:)

3 THE COURT: Al right. M. Drennon.

4 MR. DRENNON:  Your Honor, Baxter Drennon, FCS, and
5 you asked a question earlier of Ms. Quinn about when a | egal
6 exaction could be a class, for an exanple, and one that |

7 have personal experience with, unfortunately, is sal es abuse
g tax that's inproperly charged woul d be an exanpl e of when

9 that's occurred.

10 Kind of noving forward, |I'll try to be very brief. At
11 the risk of using a netaphor from hone that m ght not be as
12 received here, I'll try not to replow any ground that

13 Ms. Qui nn has cover ed.

14 Your Honor, we're here on class certification in a

15 matter that's been fully briefed by the Plaintiff with a

16 proposed class and common questions that have been proposed,
17 and there are fundanental questions that haven't been

18 answered, can't be answered, and |I'm not sure how you

19 certify a class without the answer to those questions.

20 The first one the Court pointed out alnost immediately
21 this afternoon, and that is who can recover if they are

22 successful in this matter.

23 Counsel's response to that, | think, effectively was

24 that the state's statute on a refund was unconstitutionally

25 voi d because it is vague and doesn't have | anguage that at
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| east he agrees wth.

It's ny understandi ng under Montana law if you' re going
to make a challenge to the constitutionality of the state
statute that there's a procedure that has to be foll owed,
and that procedure hasn't been followed in this case, and |
frankly, think the statute's pretty clear and says that the
refund is due to the owner of the property at the tine that
the refund is due.

Wt hout --

THE COURT: So, M. Drennon, how do you square that
then -- | don't think I've really gotten a great answer out
of anybody, but | don't know that | have one nyself either,
which is how do you square that, then, with takings
jurisprudence that would seemto stand for the proposition
t hat when the takings occurs, that is when you are entitled
to recoup whatever the governnent has i nappropriately taken
fromyou.

MR. DRENNON: Sure. | think sone of that is based
on standi ng because they have ownership of the property
still, and I'"mnot sure how -- if it changes.

But here I think the reason the rule is there because if
a individual no | onger owns the property, how do they have
standing to make a takings clainf

And here, once the statute recogni zed that and once they

sell the property, the then owner of the property would have
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the standing to nake the claimand to recover the fee.

| have no way of knowi ng what the |egislature thought
when they set out the statute, but presunmably they believed
that the value of the fee was baked into the sale price when
t hey went forward.

Part of the question for a takings is the benefit to the
property -- or this type of taking is the benefit of the
property -- to the property, and so if the property was
benefited or harned, that would be effectively baked in.

But I'mnot sure it's one that | can answer or one that
| have to. The Plaintiff has the burden of establishing
that this case is appropriate for class certification, and
at the very least, they have to show standi ng and that they
have to show that the class that they've proposed is
appropri ate.

And w t hout answering that question, |'mnot sure how
they do that, and they haven't done even a procedural
process to answer the question.

|f their -- if their solution is that the statute is
unconstitutional under the federal Constitution, again, it's
nmy understanding there is a state process for chall enging
that, and they haven't done it.

And so |'mnot sure -- |I'mnot sure how we get past
that, but that's where they are.

Movi ng past that, again, | don't want to go into the
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1 i ndividual issues that Ms. Quinn touched on, but one that |
2 do think is worth noting, we tal ked about the statute of

s limtations briefly and the six-nonth issue.

4 Counsel kind of blew past the discovery rule and just

5 assuned that that applies to every one of the proposed cl ass
6 menbers.

7 How coul d the discovery rule, w thout sonething nore on
g an individualized basis, apply? They have to show that they
9 could not, either reasonably or through reasonabl e due

10 diligence, determne that that they had a cause of action.

11 The two --

12 THE COURT: So does that -- That argunent really

13 only applies if we're |ooking at the 209 statute of

14 limtations, because if we are proceeding on the general

15 three-year tort statute of limtations, there's no issue.

16 MR. DRENNON: Sure, but the 209 statute of

17 limtations applies against clains -- applies to clains

18 against nunicipalities related to the regul ati on of |and

19 use.

20 And al though I don't -- | don't know if counsel would
21 admt it, but he seened to say that this wasn't a regulation
22 of land use, which then gives us -- has a problemwth a

23 takings claimif we're not tal king about regulating | and

24 USe.

25 But that -- the | anguage on 209 seens pretty clear on
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that. As | was about to say, you have -- you have two
resolutions that were presented publicly, there were public
hearings on these fees. There was actually a public -- a
comm ttee on devel opnental inpact fees, including nenbers of
t he public.

| think they're going to have to nake a showing -- |
propose they have to make a showng, if they're going to
rely on the discovery rule, why that they did not understand
that they had a claim

Plaintiffs' counsel characterized the fee as excessive
and extortionary. | think people who are extorted know on
the front end when they're extorted.

THE COURT: Unless it's hidden by the person that's
extorting them
MR. DRENNON. And then that -- Sure, but that gets

into an individualized question, was it hidden fromthem
and how was it hidden and why didn't they know.

If we're going to -- if we're going to rely on the
di scovery rule as the basis to toll the statute of
limtations, it requires an individual analysis of each
person who's going to assert that.

And then | ast, Your Honor, just trying to short-circuit
this, Montana Code gives the City the authority to enact
t hese fees.

Today, at various tines, the question has seened are
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1 Plaintiffs claimng that we have no authority whatsoever to
2 have a fee at all or are they asking for a refund for the

3 anmount that's been overcharged, and | think their own

4 briefing really answers those questions.

5 On pages 26 and noving forward of their reply brief

6 related to class certification, they tal k about the damages
7 calculation in this case. And they don't talk about it as a
g zero-sumgain. They tal k about an overcharge.

9 The recovery that they seek, the clainms that they nake
10 relate to an overcharge. That's the class that they seek to
11 certify, that's the case that they've pursued, that's the

12 expert report that they have, and that's the | anguage that

13 they argue here.

14 We're not tal king about a zero-sumgain. W're talking
15 about what they allege is a fee that resulted in an

16 overcharge, and the degree of that overcharge is the

17 i ndi vidual analysis that Ms. Quinn spoke about.

18 The issue with the fixture count and these other things,
19 where that conmes in is the degree of overcharge --

20 THE COURT: So, M. -- M. Drennon, |'mnot trying
21 to be obtuse about this, but if the cal cul ati ons based on

22 the m xture or the overlapping or whatever, sort of the

23 Frankensteining of the HDR report and the FCS report is what
24 results in this inappropriate calculation, isn't that the

25 same for everybody?
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Now, there may be variations based on the size of your
house or what have you, but if the fornula used to get to
what ever the nunber is is uniformy wong, can't that
determ nati on be nade on a cl ass-w de basis?

MR. DRENNON: | don't think so, Your Honor. |If the
claimis based on the Fifth Anmendnent of the constitution,
the takings claim which they say the Mintana takings cl aim
foll ows, effectively, the sane analysis, you still have to
ask the question.

So even if calculated errantly, which we don't concede,
you have to show rough proportionality and essenti al nexus.
They still have to establish those things.

And if we undercharged sonewhere el se, we get the
benefit of that when you' re doing that analysis. It's on --

THE COURT: So | guess -- and this is where |I'm
really having a di sconnect -- what |'m hearing you say, and
what | think | heard Ms. Quinn say, is that we can commt a
constitutional violation, but as long as there's sone other
damage probl em over here, the constitutional violation just
gets swept under the rug, and that cannot possibly be.

MR, DRENNON: No, Your Honor. And | apol ogize, |

actually have a note to address that. | don't agree with
t hat assessnent at all, but there is a question -- The
constitutional violation has to have a -- there has to be a

causal nexus between that and the danages.
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And so it's -- because it's a takings clause and what it
requires to establish a takings -- a takings claimand what
It requires to establish, it still requires an analysis
of -- of what the benefit is versus the burden.

And once you've done that analysis and say, okay, the
benefit does not outweigh the burden, there was a taking,
then you get to what the danmges are.

But if -- if the burden -- if the property receives a
benefit that outweighs the burden to it, it's not a taking.

You can -- you can have a -- under state |aw, federal
| aw, you can have -- If we think about this in em nent
domai n standards, which is effectively the sane thing, just
kind of -- if the -- if you take the property through
em nent domai n and you inprove the property, it still serves
as a taking, but there are no danages for that.

THE COURT: Well, except for the owner doesn't have
the property anynore and you' ve been conpletely deprived of
its use.

MR. DRENNON: If the benefit -- Sure, if the bene-
-- but if the benefit of doing that to the remai nder of
their property increases the value of that property --

THE COURT: OCh, | see what you're saying.

MR. DRENNON. -- in an anpunt that exceeds the |oss,
there are no damages, and that's our -- that's where our
point is except it works -- it's on both sides.
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To establish a takings claim you have to establish that
t he benefit does not exceed the burden, and so that's where
t he individual analysis cones in.

THE COURT: And | suppose that |leads into the issue
with the solar array and the South -- South Reservoir, which
ultimitely were not done, and that's going to be part of the
Cty's -- or, I"'msorry, the Plaintiffs' argunent that,
wel |, how could there be a benefit because those projects
were never done so there is no benefit at all.

MR. DRENNON. And | don't want to get too far into
the nmerits, but the cost --

THE COURT: Well, we're already there.

MR. DRENNON: | know. -- the cost associated -- |
think the Court will ultimately hear that the costs
associ ated -- state solar array, the costs associated --
that was related to a water treatnent plant -- the costs
associated with the water treatnent plant far exceeded what
was expected or estimated at the tinme the fee was
cal cul at ed.

THE COURT: Uh- huh.

MR, DRENNON. So those funds were actually used to
be able to pursue the treatnment plant, and so that -- that
gets us away fromindividual -- the Plaintiffs' side on the
I ndi vi dual anal ysis --

THE COURT: Right, because inpact fees nay not
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I ncl ude expenses for operations or nmaintenance of a
facility.

MR. DRENNON: It's not -- that's not an O&M  That
was to -- to build it out is what |'m saying.

THE COURT: OCh, okay.

MR. DRENNON: Not -- not an O&M i ssue.

THE COURT: Al right. | see.

MR, DRENNON. Thank you, Your Honor. | don't have
anything else at this tine.

THE COURT: Al right. M. Kovacich, so | have a
few questions for you based on the argunents nmade by counsel
for the Gty and for FCS, and the first is what do we do
wth this whole fixture issue, because the Cty's position,
obviously, is that the fixture issue perneates every claim
that you are seeking on behalf of your clients, so --

MR, KOVACICH. Two -- two things: The fixture issue
Is -- is part of the clainms. It's a small part of the
clains. This difference conpared to the other things is
really not the big issue in the case.

However, | want to go back to the fact that, apparently,
it was fine and constitutionally permtted, according to the
City, to base inpact fees on building plans and that's what
t hey did.

And so now if we go back and | ook at the -- at just

t hings that should have -- that were inproperly done using

JEFFRIES COURT REPORTING, INC.
(406) 721-1143



Page 73

BECK, et al. v. CITY OF WHITEFISH, et al. 8/22/2023 TRANSCRIPT OF PROCEEDINGS

1

2

w

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

t hose building plans, why can we not just cal culate refunds
based on the sane buil ding plans?

Wiy does there have to be a double standard where it's
okay for themto use building plans to charge people, but
God forbid, if sonebody's entitled to a refund, we're going
to go count their toilets and make sure that we offset any
penny that we m ssed when we nmade the charge to begin with?

They could do this the sane way that their program
provided for and use the building plans. Sinple to do.

Second thing, if we really do have to go out and count
fixtures, then | guess, fine, let's count them W're not
tal king about -- It's actually far | ess conplicated than the
technical issues on -- that we're going to have di sputes on

over the engineering calculations that admttedly apply to

ever ybody.
| don't think we'll have nmuch of a dispute if we have to
go out and count bathtubs. | don't think that needs to be

done, and neither did they when they charged peopl e i npact
fees to begin wth.
This --
THE COURT: Well, what --
MR KOVACICH: -- this affidavit that counsel talked
about, maybe | msheard her say that two-thirds of the
peopl e snuck toilets in and owed the Cty noney.

Exhibit Bis the list of the properties with
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di screpancies, and I'mjust looking at this thing here, it
says "refund owed" for al nost everybody. "No refund" on a
few and then "owes City" on fewer than that.

Now, this is just the shower versus tub problem You
know, who owes -- who they really owe refunds to is nore
appropriately based on these bigger issues, which is
doubling the maxi num daily demand in your cal cul ati ons and
then using a maxi rum for each water neter as a -- as a
bott om base and then adding on to that for toilets and
bat ht ubs.

You know, these issues -- if our clains that are heard
and we are successful in proving themare going to result in
far greater refunds than what the Gty is offering, and nost
of these people they say are still entitled to a refund,
fromwhat | see here.

But it's not the kind of individual issue that would --
shoul d defeat class certification here because it would
becone a focal point of the litigation.

Nunmber one, we could just use the plans that they used
to charge themto begin with. There's nothing wong wth
that. And our experts have already done that.

And Counsel was tal ki ng about a spreadsheet where they
can't tell if it's a shower or a tub. The building plans
show if it's a shower or a tub.

Now, it m ght not be the sanme in every case as what
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actually got built. That doesn't nean sonebody snuck a
bathtub into their property. Changes happen, and the Gty's
aware of it, and they certainly had the opportunity to be
aware of it. Nobody can live in those properties until they
go out and inspect the whol e thing.

|f they were so worried about nmatching up fixtures to
what they charged for inpact fees, they could have done that
in their final inspections.

They didn't think that they needed to. | don't think
they needed to and they don't need to now W can figure
out refunds the sane way they figured out the charges.

Counsel for FCS nmade reference to an anal ysis of
property inprovenents having to be taken into account on
every property for the takings anal ysis.

There is no property inprovenent involved here; this is
a fee that these people paid. And there's lots of |aw
that's clear that in order to charge a fee for a buil ding
permt for a property use, you have to neet these standards,
and -- the nexus and the proportionality, and if you don't
meet that, it's an unconstitutional fee, and the person who
paid it is entitled to damages refl ecting what that was.

It's not individualized here because these class nenbers
all paid the fee, and the problens that resulted in the
overcharge are things that were common to all of them

Now, once you have a resolution of what was and wasn't
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proper, the next step does require a fornmula that's going to
result in different anounts.

And, in fact, if the Court recalls, when the Cty argued
its notion for judgnent on the pleadings, it was very -- one
of its primary focuses of the argunent was that this was a
| egi sl ative enactnent, and in order to support that
position, the City represented to the Court that this was a
broadly applicable fee assessnent and it was unifornmy
cal cul at ed based on a preset franework.

And ot her than the issues that we've tal ked about and
the issues that are referenced in the Conplaint, we agree
with that, and once those issues are resolved and fixed, we
can easily uniformy cal cul ate what each person's fee should
have been based on that sanme preset franework

THE COURT: So let ne ask you, M. Kovacich, because
sone of the things that everyone here has tal ked about today
aren't actually before ne, so | don't have expert reports.
| nmean, | know we have the issue with M. Canpbell and so
forth, but in terns of an expert that cal cul ates the damages
that you believe are owed to each of the potential class
menbers, is it a delta between what shoul d have been paid
and what was actually paid? And how is what should have
been pai d cal cul at ed?

MR. KOVACI CH. Yes, Your Honor. Thank you. It is a
delta, that is the claim but it's inportant to note that
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1 that delta, as | said earlier, is based on the -- our claim
2 that all of these problens with the charges were probl ens

3 fromthe outset when the Plaintiffs -- who are defined in

4 our class. W don't have different classes here or a class

5 that's going to change. Qur proposed class is the property

6 owners who paid the fees.

7 And we had a digression in the Cty's argunent about

g changing that to the person who bore the cost or whatever,

9 but the point was just that, yeah, sonetinmes an architect

10 wote the check and then sent a bill to the property owner.

11 But the -- So the point is this class -- proposed cl ass
12 IS the property owners who paid those fees, and the claimis
13 that the fees in all respects that are all eged were inproper
14 at that tinme, and based on that, their danages are the

15 di fference between what woul d have been an all owable fee --

16 We're not saying they can't charge for an inpact fee, but

17 the ways that they charged inproperly are -- can be

18 recalculated in a way that squares with the nexus and the

19 proportionality that they need, and so you can cal cul ate

20 that difference. And you can calculate it for every single

21 ¢l ass nenber.

22 THE COURT: Does that determination rely on -- and
23 again, |I'mkind of focusing on those projects because that
24 seens to be a variable, a potential variable -- does that --
25 And | et ne back up, | guess, because I'mtrying to

JEFFRIES COURT REPORTING, INC.
(406) 721-1143



Page 78
BECK, et al. v. CITY OF WHITEFISH, et al. 8/22/2023 TRANSCRIPT OF PROCEEDINGS

1 di stinguish between what | think the argunent is in relation
2 to how the base calculations -- the fornmula for the base

3 cal cul ati ons was put together, and that's the conbi nation of
4 the FCS and the HDR report, that's going to be the sane

5 regardless, is nmy understanding. It's just -- it's a

6 mat hemati cal fornmul a.

7 MR KOVACICH: There could be no argunent that it

g changed | ater.

9 THE COURT: kay.

10 MR. KOVACI CH  You know, this is this argunent that
11 they have to go count fixtures, you know, if they had

12 counted themon the front end, it mght have been different.

13 And it's --
14 THE COURT: Well, but -- but, | nean, regardl ess of
15 the fixtures, if the -- and I"'mjust going to a call it a

16 multiplier, but that's not maybe the right way to tal k about
17 it, but if the -- if the base calculation was wong, it's

18 going to be wong for fixtures one, two, three, four, 20.

19 Doesn't make a difference. |If the base calculation is

20 wong, it's wong for everybody.

21 The ot her issue, though, is to the extent your argunent
22 1S that the fact that they baked in these projects, which

23 ultimately were not conpleted -- or | think | heard

24 M. Drennon say that actually the wastewater one was -- isS

o5 diverted to a different one | guess, but sane wastewater --
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The noney was used for the wastewater plant.

MR KOVACICH Wwell, what he said is they want to
justify the noney they didn't spend on the solar array by
sayi ng we spent nore on the wastewater plant. That's what
he's sayi ng.

THE COURT: Right, yeah. So | guess that's what |'m
questioning is, is that sonething that woul d change because
until they found out, for exanple, that the solar array
wasn't viable, that's what it's earmarked for, that's what
It was going to go for, and | eaving aside the issue that the
base nultiplier was wong, there's nothing wong in saying
we're going to have an inpact fee that allows us to install
a solar array in our wastewater plant.

MR KOVACICH Well, there could be an appropriate
way to include a future cost |like that, but, again, it's our
claimhere that they didn't because it was not a reasonably
estimated cost that was related to the needs of the
devel opnent .

And if that's the case, it was inproper fromthe outset,
and so now | think we can go back to sone discussion of
whet her you coul d have a project that does neet that test
initially and then sonet hi ng changes and they refunded that,
that's a different scenario, and it does becone nore
probl emati c.

But our claimwould still be that the person damaged by
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1 their failure to spend that noney is the person who paid it.
2 And that's the proposed cl ass here.

3 THE COURT: \What do you nmake of the argu- -- Well,
4 let me rephrase that. Could you pl ease address the argunent
5 that you were required to notify the AG that you were

6 chall enging the constitutionality of the refund statute.

7 MR KOVACICH. | can, Your Honor, and at this point
g in the litigation, we haven't chall enged the

9 constitutionality of that.

10 | made a reference to trying to square hypotheticals

11 Wth the fact that these property owners who paid those fees
12 and suffered a taking had constitutional harmthat's

13 conpensabl e, and interpretation of that statute that woul d
14 lead a nmunicipality to pay soneone else for that would be --
15 have constitutional problens, and it's a -- it's a

16 fundanental aspect of statutory interpretation that the

17 Court shoul d, when possible, give a statute neaning that

18 woul d not violate constitutional rights, and so that's our
19 position here.

20 Now - -

21 THE COURT: So it's not a facially -- it's not a
22 facial problem it potentially could be an as-applied

23 problem potentially.

24 MR. KOVACI CH. Depending on howit's interpreted, |

25 think there could be constitutional problens with that
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stat ute.

And we're here on a class certification notion that's
been briefed for a long tine, and as |I'msure the Court is
expecting at this point, there's going to be nore notions in
this case, and depending on what that | ooks |ike, nmaybe
there will be a letter to Austin Knudsen about whether he
wants to tal k about the constitutionality of that statute.

At this point, we haven't done that. | don't think that
our argunment requires that, and | think that the Court can
make a decision on class certification that does not create
constitutional problenms with that |anguage.

THE COURT: Al right.

MR. KOVACICH  There was |l ots of discussion about
factual issues and nerits. As the Court has pointed out, a
|l ot of this stuff isn't even in the record here.

| think | just have to comrent on a coupl e of things.
The characterization of the Winberg situation, we don't
agree with that. They do have sone differences between the
fixture counts that they paid fees on and what's actually in
the property. It actually goes both ways. They had nore
fixtures in one place and | ess in another.

And, you know, again, | think the best way to deal wth
this would just be to follow the plan that they actually
utilized to charge people these fees, which is going off the

bui | di ng pl ans, and Wi nbergs, that can be done just |ike
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everyone el se.

Counsel al so comented on the fact that we could
continue this case with respect to the naned cl ass
representatives, and that really just is absolutely not
realistic.

Alta Views did develop a pretty | arge condom ni um
conplex. | think it was actually townhones, is what they
called it. Their danmage calculationis -- | believe it's
| ess than $200, 000.

As the Court can inmagine fromwhat's happened so far and
what we can expect in the rest of this case, even that claim
Is not one that can be realistically prosecuted individually
in a court like this.

And that's not the analysis and not the inportant
guestion. The inportant right that Rule 23 provides to
citizens is to bring inappropriate cases -- their clains
together. [It's not just about Alta Views.

The overwhel mng najority of people who paid these fees
that were inproper, and they suffered what to any one of
them or nost of themis a significant loss is in the single
digit thousands of dollars. They can't file individual
cases.

Even Alta Views, if it's $200,000, that's not a
realistic damage claimfor this type of case.

One final comment, and | may have touched on this
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al ready, but | heard counsel say a nunber of tines that
peopl e were sneaking fixtures into their properties.

The fact that the Gty when it charged for inpact fees
didn't use information that matched up with what was
actually built is based on the way it set that fee program
up, and | think that aspect of it is not really what's
probl emati c here.

Again, we could use that. |If you're going to use it to
charge the fees, then there shouldn't be anything wong wth
using it to recal cul ate those fees.

But this is -- You know, when peopl e nake changes to
their construction, the Cty has access to that and every
right to know that information.

And we don't need to go there, but even if we did, it
woul d be fairly easy and would not create the kind of
I ndi vi dual predom nate issue that shoul d defeat the policy
in favor of allow ng peopl e who've suffered constitutional
har m t hr ough takings to have their case heard in court.

And this case will not be heard in court in the absence
of a class action certification. Thank you, Your Honor.

THE COURT: Al right. Thank you. Well, we'll take
this under advisenent, and while you're all here, let's talk
about the schedul e.

As | pulled up the scheduling order today -- And,

obvi ously, the schedule that we have in place is not
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f easi bl e given where we are because the -- unless | m ssed
sonething, there's been at | east one anendnent to it, but
every tinme | anend it | say sonething like all -- all other
dates remain in full force and effect.

And so as far as | can tell and as far as | understand,
the notions deadline, notions in limne and all of the final
pretrial dates are still in place, which obviously is not
realistic. | think those are going to be net.

So let's talk about what you all think is realistic in
ternms of getting this case to a trial. | think we'll have
an order out on the class certification issue within a
coupl e weeks. Hopefully on the shorter end of that.

O course if there is a class certified, then that opens
the door to a lot nore process that has to occur and that
general ly, ny experience, tends to slow down the regul ar
trial schedule as well.

So | don't know if anyone wants to weigh in on that off
the top of your head.

M. Kovaci ch?

MR, KOVACI CH.  Your Honor, | don't have,
necessarily, atinme frane in mnd. W had hoped to keep the

schedul e, but | understand the Court's concern in that

regard. I'mnot really --
THE COURT: Well, let nme just tell you--
MR. KOVACI CH. -- against a change, but --
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1 THE COURT: -- | nean, the reason that | think it
2 has to change is, for exanple, | can't inmagine that --
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especi ally based on the things that people said here today
that there aren't going to be notions filed, and that tine
Is already blown, so -- Because it's fully briefed.

MR, KOVACICH. Oh. The Court did change the notion

deadl i ne.

THE COURT: Did 1?

MR, KOVACICH It hasn't quite hit us yet.

THE COURT: Ckay. Because | didn't see that in the
docket .

MR, KOVACICH It is comng right up.

THE COURT: Ckay.

MR KOVACICH: | think summary judgnment notions --

THE COURT: | showed it as Septenber 8th.

MR. KOVACI CH. Yeah, there was an order foll ow ng
the status conference that we had on the phone that you --

THE COURT: It changed the experts.

MR, KOVACICH. | thought it noved the notion
deadline to be fully briefed to |like the 22nd.

THE COURT: Didit?

MR. KOVACICH | believe so.

THE COURT: Is that -- is that correct?

M5. QU NN. That's ny understanding as well, so |
think they're due --
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THE COURT: Ckay.

M5. QU NN. -- next Friday, but given the status
that you're going to be working on class cert decisions and
t he nunber of notions for summary judgnent that we're
anticipating filing, | still believe that the Court's
concern that the scheduling order dates may not be a vi able
or wor kabl e schedul e, and what | would propose is that the
schedul i ng order deadlines be stayed until we get your class
cert decision and then we reconvene about appropriate dates
to address notions and pretrial work after that class cert
deci si on cones out.

THE COURT: Yeah, | don't want to do that. It nakes
me nervous to not have a schedule in place because | think
things tend to fall through the cracks at that tine, but --
but | think that what we can do, if you -- if you can give
me a ball park of what you think is realistic based not so
much on a class certification issue, but based on notions
for sunmary judgnent, because if -- if there is a class
certified, right, there would have to be the tinkering wth
the definition of the class, the class claim notice would
have to be -- we'd have to get a notice process set up for
that, that can all, of course, be going on coexistent with
other things at the sane tine.

So | don't think we need to stop everything until the

class certification is handl ed, but given sone realistic
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dates, | think we should anticipate noving what we have now,
which is a trial January 22nd of 2024.

And then, of course, backing out all of the deadlines
fromthere, it just -- | just don't think it's workable or
feasi bl e because the trial deadline did not nove. That I
know for sure.

MR, KOVACI CH. So, Your Honor, just throw ng
sonething out, if we |looked at a trial sonething |like three
to four nonths later, | don't think we need three nore
nonths nowto file notions, so with the concern about that
whol e process taking tine and inpacting what the trial | ooks
| i ke, that deadline should stay relatively close in tine.
You know, maybe -- maybe one nonth.

| know we' ve al ready tal ked about what we contenpl at ed
filing, and | can't imagine that the Defendants haven't done
t hat .

You know, a class certification order, depending on what
it | ooks Iike, could have an effect on that, but...

THE COURT: Yeabh.

MR KOVACICH O nmaybe 60 days until notion
deadl i nes and then push -- W're going to have to ook for a
date that actually works for the trial.

THE COURT: Right.

M5. QUNN If the case is not certified, | think

t he scheduling order remains workable. |If the case is
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1 certified, we're going to run into all of the issues that

2 were raised in oral argunent about how do we figure out who
3 paid fees. And so if a case is certified, |I would inagine

4 we woul d be reopening discovery to try to figure out are

5 fees passed al ong, who are potential nenbers of the class.

6 | can't imagine pushing a trial date out a nonth or even

7 three nont hs woul d be workabl e given the standing i ssues and
g the who' s-in-the-class issues that we don't have answers

9 for, and the Plaintiff hasn't given a proposed way to

10 i ntroduce who's in or out on those bases.

11 So | would prepare nine nonths out for trial.
12 THE COURT: That is not happening.
13 M5. QU NN But, | nean, it's just the extent of

14 information that has to be discovered is substantial, so the
15 more nonths you're willing to give us, whether it's four

16 honths, five nonths, six nonths to try to dig into --

17 THE COURT: Well, it strikes ne that the notion for
18 summary judgnment are what they are, right?

19 | already have -- it's called a notion to strike, it's a
20 Daubert notion, really, on sone |level for Canpbell. |

21 I magine there's going to be sone other notions like that. |
22 think those exist irrespective of what the determ nation of
23 class certificationis, so |l don't think that | have quite
24 the doom and- gl oom approach to that as you m ght have,

25 Ms. Quinn, but | do appreciate that there's going to have to

JEFFRIES COURT REPORTING, INC.
(406) 721-1143



Page 89
BECK, et al. v. CITY OF WHITEFISH, et al. 8/22/2023 TRANSCRIPT OF PROCEEDINGS

1 be sone tinme baked in, probably nore than 60 days. | think

2 three nonths is probably appropriate.

3 M. Kovaci ch
4 MR. KOVACICH. That is acceptable to the Plaintiffs,
5 Your Honor. | do want to just comment al so, however,

6 discovery is closed. Expert disclosures have been nade.

7 They were nade in contenplation of a class action, and they
g address issues that would apply class-wi de including the

9 exact things that Ms. Quinn is tal king about.

10 | do not agree that we need to reopen scorched-earth

11 di scovery about things that have already been addressed in
12 di scovery and by the experts.

13 M. QU NN. But we don't even know how to determ ne
14 Who's in the class. The Plaintiff hasn't discovered the

15 information to answer all of the individual questions we

16 have about who bore the fees and who's a property owner. W
17 need to delve into individual stuff to nmake sure the cl ass

18 that's certified, actually the people have standi ng.

19 THE COURT: Well, do we know -- Can we tell who
20 paid -- who wote the check?
21 MR KOVACI CH: The information about who wote the

22 checks is in the --

23 THE COURT: City's records.
24 M5. QU NN. That's inaccurate.
25 THE COURT: The City doesn't keep records of that?
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M5. QUINN. What we have is we have a printout
recei pt that on sone instances puts the property record
owner, but it doesn't necessarily nean that owner actually
paid the fee. And then we have the building architect and
t he engi neers and the tenants, which constitute about a
hundred fifty of the properties that are at issue.

And so trying to figure out for all of these the
other -- the one where the recei pt doesn't say the actual
owner's nane, it either says nothing or it says a third
party, | think those are about a hundred fifty. It's
Exhibit B in our opposition. Those are the ones that we
don't have a way to treat it like a class to figure out
who's in or who's out on those.

So | think that if the Court was --

THE COURT: So are you anticipating deposing 350
peopl e?

M5. QU NN: Potentially. It goes -- W don't have a
way of defining the class to figure out who those people
are. And it was Plaintiffs' burden, and that's why --

THE COURT: Al right. Yeah, | don't want to hear
any nore argunent.

M5. QU NN. No. Right.

THE COURT: |I'mjust trying to figure out deadlines
and what we need to do.

M. Kovacich, is there a way to determ ne of your
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1 clients -- potential clients -- | don't know what the Gty
2 paperwork all says. | nean, | know there was an Exhibit B
3 prepared for me -- or prepared for this. [It's obviously a
4 summary. It's not the underlying docunents. | don't have
5 those. | haven't |ooked at those.
6 MR, KOVACICH. | believe we can determ ne who paid
7 the fees. Inthe |limted cases where it wasn't clearly paid
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by the actual record owner of the property, sonme inquiry
could be done to verify whether that cost was truly passed
al ong.

O if it was a contractor who charged a flat fee and ate
the cost hinself, that would be nore |ike the situation
wher e sonebody sells the property for market val ue and
didn't actually incur that damage.

But, yes, | think that could be figured out.

THE COURT: And is there a discovery request from
the Gty as to those issues, or from FCS?

MR, KOVACICH. | -- | don't know exactly what the
di scovery requests say. | think there are requests that --

THE COURT: There arguably woul d be suppl enent ati on.
| guess that's what |I'mgetting at.

MR, KOVACICH: Could be. | don't know off the top
of ny head if there's a request that would -- would require
us to try and answer that.

| can tell the Court that we -- | believe we can get
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t hat answered and provide that information w thout having
300 depositions.

THE COURT: M. Brady, did you want to say sonething
either to M. Kovacich first or -- It's up to you.

MR. BRADY: There's a request to our Plaintiffs for
proof of paynent --

THE COURT: Ckay.

MR. BRADY: -- if that expanded to the class..

THE COURT: Ckay.

MR. BRADY: But they -- they also have their own
records on who paid what, so...

THE COURT: Ckay, Ckay. | guess what |I'mgetting at
Is that if -- if the Gty's representation is that they
cannot tell fromtheir records who paid, that if there's
arguably an existing discovery request that asks for proof
of paynent, that is sonmething you could run to ground and
provi de a suppl enent to.

MR. BRADY: Yeah, for our Plaintiffs right now we
know that they paid and that was what the request was for.

THE COURT: Ckay.

MR, KOVACI CH. And, yes, we can certainly work on
that in the broader respect and | believe figure out for
t hese people who actually paid and if there are sone cases
where the property owner did not.

THE COURT: Ckay. So --
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1 MR KOVACICH: And that would be, | guess, sonething
2 that would need to be done for class notice purposes.

3 THE COURT: |t woul d.

4 Al right. I'mlooking at trial in May of 2024. And |
5 don't know, obviously, the experts that you have, and | know
6 there's going to be a fair anount of notion practice in

7 relation to sone of those experts and their testinony and so
g forth, but, M. Kovacich, if you had to give your best guess
9 on how long you think it takes to try this case soup to

10 nuts, what would you say?

11 MR, KOVACICH: Well, the case was set originally for
12 seven days, | believe.

13 THE COURT: Ckay.

14 MR. KOVACI CH: Dependi ng on what the Court

15 entertains in terns of sone of this individual stuff that

16 was tal ked about today, if it were tried nore in the manner
17 that we envision, | think seven days is absol utely doabl e.

18 THE COURT: Ckay. M. Qinn, | don't know who wants
19 to weigh in on what your schedul es are.

20 Ms. Jones, do you --

21 M5. QU NN It depends on if the trial would be on
22 liability, on liability and danmages woul d i npact the | ength,
23 and so if it's soup to nuts, the longer, the better. Six

24 Wweeks.

25 THE COURT: Also not happening. | think we got
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1 WR G ace done in about six weeks, so | don't see this

2 being a six-week trial. Very few things are six-week

3 trials.

4 M5. QU NN. | haven't had a six-week trial so |

5 woul dn't know, but knowi ng the nunber of issues that -- that
6 we would want to be able to present to the jury, like |

7 said, the longer -- the |longest the Court is wlling to --

g to entertain, we would ask for.
9 THE COURT: Al right. M. Drennon.
10 MR, DRENNON. | may be briefer than other folks, |

11 don't know. Two or three weeks is kind of where | see this.

12 THE COURT: Al right. I1'mgoing to set it for two
13 weeks. | think we can get it done in that tine period.
14 M5. JONES: And, Your Honor, | have a two-week trial

15 that starts May 6th in the Monsanto class where the

16 Plaintiff is a --

17 THE COURT: |s what?

18 M5. JONES: The case is Mehnke versus Monsanto, so |

19 have another trial that's in May. And then we have anot her

20 trial that's in June, | believe. | think the Proof case was
21 reset.

22 THE COURT: kay.

23 M5. JONES: So for ne personally, a trial in May is

24 very burdensone and jans nme between two significant case

25 settings, one with this Court.
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1 MR DRENNON: And if we're set for two weeks, Judge,
2 | start a products case -- | think it's the third Mnday of
3 May.
4 THE COURT: Al right. July 8th.
5 MR. DRENNON:. O her than that being ny wfe's

6 birthday, that sounds great.
7 THE COURT: Well, | bet she would | ove M ssoula in

g the sunmer.

9 MR. DRENNON: She woul d, she woul d.
10 THE COURT: That's the best tine to be here.
11 MR, KOVACICH. July 8 is open for ne, Your Honor. |

12 woul d have preferred to make sure Cory doesn't have a

13 probl em

14 Do you --

15 MR. WAVRA: | would indicate we have a 15-day jury
16 trial scheduled in Wom ng during that tinme for a pretty

17 significant products case. But it's up to you,

18 M. Kovacich, if you want us to get in the way of that.

19 MR. KOVACICH Let's go ahead and set it.

20 You're going to settle that one.

21 MR. VWAVRA:  Ckay.

22 (Laughter.)

23 THE COURT: | think you got your marching orders

24 there, M. Wavra.
25 MR. KOVACICH. Tasha is going to settle hers too.
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THE COURT: Al right. So does the 8th of July

wor K.

MS. QU NN: Yes, Your Honor.

THE COURT: So we'll set it for two weeks starting
the 8th. 1'lIl back all the dates out other than that, but I

wi Il want a shorter | eash on the notions, partially just
because -- Unless -- unless you guys are engaging in nere
puffery, | think there's going to be a lot of notions for us
to decide, and so that's going to take a fair anount of
Court resources so | want to nake sure we have enough tine
to devote to themto get resolved in plenty of tine for
trial prep for everyone, so..
Al right. Wth that, is there anything else we need to
handl e here today?
M . Kovaci ch, anything fromthe Plaintiffs?
MR. KOVACI CH. No. Thank you, Your Honor.
THE COURT: You're wel cone.
Ms. Quinn, anything fromthe Gty?
MS. QUINN: No, Your Honor.
THE COURT: M. Drennon, anything from FCS?
MR, DRENNON: No, Your Honor.
THE COURT: Al right. W'Il be in recess. Thank
you.
MVR. DRENNON: May | approach?
THE COURT: Sure.
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1 MR. DRENNON: We haven't net. | just want to shake
2 your hand.
3 (Di scussion held off the record.)

4 (End of proceedings.)
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REPORTER S CERTI FI CATE

|, Melody Jeffries Peters, a Registered D plonmate
Reporter, Certified Realtinme Reporter and Certified Realtine
Captioner, certify that the foregoing transcript is a true
and correct record of the proceedings given at the tine and
pl ace herei nbefore nentioned; that the proceedi ngs were
reported by nme in machine shorthand and thereafter reduced
to typewiting using conputer-assisted transcription; that
after being reduced to typewiting, a certified copy of this
transcript will be filed electronically with the Court.

| further certify that | amnot attorney for, nor
enpl oyed by, nor related to any of the parties or attorneys
to this action, nor financially interested in this action.

| N WTNESS WHEREOF, | have set ny hand at
M ssoul a, Montana this 5th day of October, 2023.

/sl Melody Jeffries Peters

Mel ody Jeffries Peters
Freel ance Court Reporter
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            1                      TUESDAY, AUGUST 22, 2023



            2             THE COURT:  All right.  This is the time and place



            3    set for oral argument on Plaintiffs' motion to certify class



            4    in Beck versus City of Whitefish, Whitefish -- Whitefish



            5    versus FCS Group, Inc., at CV-22-44-M-KLD.



            6         Why don't we begin with the Plaintiffs.  Please



            7    introduce counsel and -- well, tell me who's going to be



            8    arguing.



            9             MR. KOVACICH:  Good afternoon, Your Honor.



           10    Mark Kovacich on behalf of the Plaintiffs, and I will be



           11    arguing today.



           12             THE COURT:  Okay.



           13             MR. BRADY:  Caelan Brady on behalf of Plaintiffs.



           14             MR. WAVRA:  Good afternoon, Your Honor.  Riley Wavra



           15    on behalf of the Plaintiffs.



           16             THE COURT:  Thank you.



           17         And for the City of Whitefish.



           18             MS. QUINN:  Marcel Quinn on behalf of the City, and



           19    I'm doing argument today.



           20             THE COURT:  Okay.



           21             MS. JONES:  Natasha Jones on behalf of the City.



           22             MR. LEONARD:  Tom Leonard on behalf of the City.



           23             THE COURT:  FCS.



           24             MS. QUINLAN:  Jori Quinlan with Hall Boone Smith on



           25    behalf of FCS.
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            1             MR. DRENNON:  Your Honor, Baxter Drennon for FCS,



            2    and I'll be doing the arguing.



            3             THE COURT:  All right.  I believe at least one party



            4    has exhibits; is that accurate?  Or potentially has



            5    exhibits?



            6             MS. JONES:  (Nods head.)



            7             THE COURT:  Okay.  Do you have enough for the clerk



            8    to have a copy and me as well?



            9             MS. JONES:  (Nods head.)



           10             THE COURT:  So, Sarah, please proceed that way.



           11         All right.  Mr. Kovacich.



           12             MR. KOVACICH:  Thank you, Your Honor.  The purpose



           13    of Rule 23 and certifying a class action case is, of course,



           14    to allow parties access to justice where they might



           15    otherwise not be able to bring their disputes in Court, and



           16    there are cases that fit that mold because the individual



           17    amounts in dispute don't justify the effort of the



           18    litigation, but collectively bringing the claims together on



           19    behalf of a class makes the Court hearing the dispute



           20    practical and realistic.



           21         In this case, the City of Whitefish overcharged more



           22    than 300 residents, probably closer to 400 residents, for



           23    water and sewer impact fees, and those charges not only



           24    violated the federal constitutional rights of those



           25    citizens, but also their rights under Montana state law.
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            1         The individual amounts on a per-property basis would be



            2    only a few thousand dollars, but the collective amount that



            3    the City overcharged its citizens is in the multiple



            4    millions of dollar range.



            5         For those reasons, this is the exact type of case



            6    contemplated by Rule 23 where the individual claims could



            7    not realistically be brought, but that a dispute can be



            8    heard in a collective fashion as a class action.



            9         The Defendants make several arguments to oppose class



           10    certification here disputing virtually every element of the



           11    test that the Court has to go through, going so far as to



           12    dispute numerosity, where we undisputedly have 3- to 400



           13    members of this class and very clear law in the Ninth



           14    Circuit and in this district that would define numerosity



           15    under those circumstances.



           16         Rather than going through the elements -- and I'm happy



           17    to discuss this however the Court would like -- but all of



           18    the Defendants' arguments can really be summarized as an



           19    effort to emphasize differences among class members, but the



           20    reality is those differences are either insignificant or



           21    completely nonexistent.



           22         The real disputes in this case are all issues that are



           23    common to the entire class.  Every manner in which the



           24    Plaintiffs allege that the City overcharged resulted in an



           25    overcharge that applied to all class members who actually
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            1    paid these fees.



            2         The -- Of course the individual amounts that people were



            3    overcharged does vary, they're not the same, but they can be



            4    easily calculated, and the manner in which they would be



            5    calculated is not the subject of dispute here.



            6         Now, the Defendants may raise disputes as to how



            7    calculations might be performed, but that is not really



            8    what's at issue in this case.



            9         Once determinations are made about how the engineering



           10    evaluations were done and applied and the project costs that



           11    were included, those are all figures and calculations that



           12    would be applied across the board to the class members.



           13    And, in fact, those individual calculations have already



           14    been performed by experts retained by the Plaintiffs.  And



           15    performed in the same manner that the City performed them



           16    when they originally came up with the amounts to charge,



           17    adjusting only for the issues that are in dispute, which is



           18    costs to be included and the engineering evaluation of how



           19    to apply the formula that was used.



           20             THE COURT:  So, Mr. Kovacich, can I ask you a



           21    question?  I think that leads me to maybe the most



           22    significant jumping-off point that struck me while I was



           23    preparing for this today, and that is that it seems that



           24    there are a few different ways the Plaintiffs are



           25    approaching their case, both in terms of the liability side,
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            1    I guess I would say, and the damage side.



            2         And my first impression when I was getting ready --



            3    well, before I started reading the briefing, just reading



            4    the Complaint and having worked, of course, on the motion



            5    for judgment on the pleadings, is that it seemed to be much



            6    more -- the argument seemed to be much more based on the



            7    projects.  I think they were referred to as, let's see,



            8    phantom, ineligible and improperly calculated future



            9    projects.



           10         And then as I started getting ready for the argument, it



           11    seems that the Plaintiffs have maybe -- I don't want to say



           12    changed, maybe distilled or honed their argument a little



           13    bit differently and now it seems to be that the resolutions



           14    from the moment they were enacted were not in compliance



           15    with Montana law, therefore, giving rise to a taking at that



           16    time.



           17         And the reason I bring that up is that that issue of



           18    when a person or an entity would be entitled to make a



           19    takings claim sort of permeates all of the issues raised by



           20    the Defendants in terms of individual issues predominating



           21    as opposed to class issues.  So could you address that,



           22    please.



           23             MR. KOVACICH:  Yes, Your Honor, I can, and the



           24    Complaint -- original Complaint filed in this case



           25    references both the projects that the Court made mention of
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            1    as well as the calculations and the application of the



            2    collection chart that involved the engineering work done by



            3    FCS and a prior entity referred to as HDR, I think.



            4         So those issues have been in the case from the get-go,



            5    both, and they remain.  Both -- The Plaintiffs' allegations



            6    are that the overcharges resulted both from the improper



            7    calculations in the maximum daily use for -- of water for



            8    property is -- is a very big issue.



            9         The City used the chart that it had come up and



           10    previously used for impact fees wrong, and then in addition



           11    to that, they included in their calculations projects that



           12    were not appropriate to be considered.



           13         And so all of those issues have been there from the



           14    start, and it's the Plaintiffs' claim -- and this is also in



           15    the Complaint, and I can give the Court the citations to the



           16    paragraphs for this at 2932 -- the allegation as to those



           17    projects was that they were not properly included in the



           18    costs that would be used to calculate impact fees right from



           19    the start.



           20         Under federal constitutional authority and the Montana



           21    state law at issue, a municipality can't just throw phantom



           22    costs for made-up or unrealistic projects and then charge



           23    fees for them.



           24             THE COURT:  But I -- Well, let me -- let me stop you



           25    there because that's sort of where I have an issue and where
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            1    I think the Defendants have an issue in terms of how you --



            2    how and when a claim might arise, because a municipality,



            3    when deciding how and when to create impact fee resolutions,



            4    or what have you, certainly the projects aren't done



            5    already; they're anticipating doing them.  So they're almost



            6    always going to go future projects.  It's possible they



            7    could be in the works or, you know, under construction, but



            8    they're going to be future.



            9         And when I read these paragraphs, you know, To date



           10    little or no money -- this is paragraph 28.1 -- To date



           11    little or no money has been spent on the South Water



           12    Reservoir Project.



           13         And then I think the paragraph above describes how it's



           14    evolved and changed over time, including retitling, and then



           15    with the solar arrays -- and that's for 19- -- Resolution



           16    1915, and I'm looking at paragraph 31 -- that they -- the



           17    City has spent little to no money on the solar array project



           18    and upon information and belief, it has scrapped the solar



           19    array project entirely.



           20         So -- so -- And then the following paragraph talks about



           21    the Planning Department conducting a feasibility project --



           22    feasibility study on the project in late 2019 that did not



           23    produce promising results.



           24         So when I read that altogether, the understanding that I



           25    have is that the City plans on these projects, and there can
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            1    be a variety of reasons why they haven't been done to date



            2    and we can talk about that, but that moves the needle in



            3    terms of timeline, in my understanding, and that would also



            4    then change to a more individualized analysis of whether it



            5    was appropriate or not to include these projects, because



            6    unless there's a determination that from the moment these



            7    resolutions were passed, they were facially not compliant



            8    with the law, there's some period of time, at least,



            9    afterwards where it's possible that these projects may go



           10    forward.  So, therefore, at least as to the argument



           11    regarding phantom, ineligible and so forth, that wouldn't



           12    apply.



           13         And then if somebody has a -- has an impact fee imposed



           14    upon them later, after there's more evidence, arguably, to



           15    whether these are feasible projects or not, that would be a



           16    different analysis.



           17         And that's where I'm getting hung up on the -- the



           18    individuality of each claim and whether that would



           19    predominate over class claims.



           20             MR. KOVACICH:  Well, a couple of things, Your Honor.



           21    So under the law, to include those projects initially for



           22    the impact fees it would pay, they had to be reasonable



           23    estimates of costs to be incurred because of the



           24    development.



           25             THE COURT:  Uh-huh.
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            1             MR. KOVACICH:  And it's the Plaintiffs' allegation



            2    that they were not, and -- and so they should not have been



            3    included right from the onset.



            4         Now, there are allegations about what happened later,



            5    and that speaks to the fact that these were not projects



            6    that were necessary because of that development, but we're



            7    five years later, nothing's happened on them, and they've



            8    continued with development.



            9         Development from five years ago very clearly didn't



           10    cause the need for the cost of the solar array, and that



           11    reality is informed by the fact that they never did it and



           12    they're not going to do it.



           13         Now --



           14             THE COURT:  But that's a -- that's a retrospective



           15    view, not a prospective view or even a current one, right?



           16         So we can look today and say, well, five years ago they



           17    said they would do this, it's 2023, they haven't done it,



           18    you can make inference, arguably, that it's not going to



           19    happen.



           20         But in 2018, which is when the impact fee resolution is



           21    passed and then it goes into effect in January of '19, isn't



           22    that the time period that we have to look at for whether



           23    it's reasonable?



           24             MR. KOVACICH:  Well, I think we could look at it at



           25    both times, and it could be found improper at either/or both
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            1    times.



            2         Another important issue here, though, is that fee was



            3    paid once by our clients and the putative class, and those



            4    costs were included in that fee.



            5         Now, I'll agree that the issue as to the language of



            6    that state statute that we're going to talk about becomes



            7    more problematic with the -- under the theory that a cost



            8    was properly included to begin with and later became



            9    improper, and that's not the allegation here.  Our argument



           10    is it was improper all along.



           11         Nonetheless, when it's found later to be improper, the



           12    person who paid for it is our clients and the putative



           13    class, and they have rights under the Constitution that



           14    can't be abrogated by a poorly worded state court statute.



           15    They're the ones who paid that cost.



           16         And the whole concept of the taking claim under the



           17    Nollan/Dolan standard that the Court addressed on the motion



           18    for judgment on the pleadings is that a municipality cannot



           19    extortionately charge fees to a party seeking to develop his



           20    or her property.  That is what is considered to be a taking.



           21         So the developers, the people who originally paid fees



           22    to develop the property, are the ones who suffered that



           23    taking, even if it was because there was a charge included



           24    at that time that five years later they abandoned and it



           25    clearly becomes something that should not have been
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            1    included.



            2         It would not -- they would not be compensated for that



            3    taking of their property that occurred by the City paying



            4    some subsequent property owner who just happened to buy the



            5    property for market value just like they could've bought any



            6    other property that wasn't subject to impact fees in 2019 or



            7    later.



            8             THE COURT:  But for the sake of argument,



            9    Mr. Kovacich, if -- and I'm not trying to say that you agree



           10    with this because I know that you don't -- but for the sake



           11    of argument, if the impact fee was appropriate from January



           12    of 2019 to December of 2019, when -- when it sounds like, at



           13    least as to the solar array, for example, there was a



           14    feasibility study done that indicated that it was not very



           15    viable, and the change in that viability, at that time, the



           16    entitlement to a refund would arise, and if a property owner



           17    had sold the property in the interim time period, wouldn't



           18    it both be due and refundable after the property owner had



           19    sold it, even though the property -- the original property



           20    owner had paid for the impact fee?



           21             MR. KOVACICH:  On that example, Your Honor, I agree



           22    that the refund would be due later.  And I think that



           23    creates a more complicated issue than the Court needs to



           24    resolve here because the allegation is that those charges



           25    shouldn't have been included from the outset and just like
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            1    the other improper charges, they've been due since they were



            2    improperly collected, and under the Court's example where



            3    something clearly becomes refundable later, there's a



            4    problem with the language of that state court statute, but



            5    that doesn't mean that the person who paid that fee and



            6    suffered that loss is not the one entitled to a remedy under



            7    the federal Constitution or other state law theories.



            8    They're the party that was damaged by it.



            9             THE COURT:  So from your perspective, it doesn't



           10    make a difference at all who owns it; it's the party solely



           11    that paid it regardless of whether the appropriateness or



           12    inappropriateness of the impact fee is -- is certain at the



           13    time they paid it; is that correct?



           14             MR. KOVACICH:  Our claim in this case is that the



           15    fees were improper when collected for all of the reasons



           16    alleged in the Complaint, and for that reason, the parties



           17    who are entitled to damages for those fees are the parties



           18    who paid them.



           19         If we change the scenario and say that we're addressing



           20    something that becomes refundable later when someone else



           21    owns the property, there is a difficult problem with the



           22    language of that state court statute saying when the refund



           23    is due.  And --



           24             THE COURT:  How do you address that, because that's



           25    something we have certainly struggled with and just -- in my
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            1    mind, the statute is not ambiguous; I think it says what it



            2    says, I think it's pretty clear, so I think the real issue



            3    comes down to when it is due to be refunded.



            4         And so if we find ourselves in a situation where it is



            5    due to be refunded after ownership has changed, how do we



            6    reconcile what seems to be a tension between takings law and



            7    the state statute?



            8             MR. KOVACICH:  Well, let me back up and just say I



            9    think part of the problem is the language of the statute is



           10    not clear for the Court just illustrated, it begs the



           11    question of when the refunds are due.



           12         And the defense emphasizes that it could have said the



           13    refund goes to the party who paid it.  It could just as



           14    easily say the refund goes to the owner of the property at



           15    the time the Defendant determines that it owes it or that a



           16    Court determines that it owes it.  It doesn't say that



           17    either.  So the question is when is it due.



           18         Even with what the Defendant has agreed to do in this



           19    case it's problematic.  They've sent letters out to property



           20    owners talking about a process whereby they might be



           21    entitled to a refund.



           22         Well, that process alone has drug out for a year now.



           23    Ownership has changed again on some of these properties,



           24    including some properties that were owned by class



           25    representatives.
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            1         So the -- on the Defendants' theory, I guess, a refund



            2    is due when they decide that a refund is due, or is it not



            3    due until there's a Court determination that a refund is due



            4    or after an appeal?



            5         I think a better and more workable interpretation of



            6    that statute that is more consistent with the federal



            7    constitutional law that the entire statutory scheme was



            8    intended to address is that it's due when it's improperly



            9    charged, and the -- it's very clear under the federal cases



           10    that are cited in our briefing, the Knick case, the --



           11             THE COURT:  But Knick doesn't address the issue of



           12    damages; Knick addresses when you have the ability to bring



           13    a takings claim, so that's a slightly different analysis,



           14    isn't it?



           15             MR. KOVACICH:  Well, under Knick, Pakdel, Koontz and



           16    other cases, it's very clear that the taking occurs at the



           17    time -- that the right to a remedy arises at the time of the



           18    taking.



           19         And in an exaction case the taking occurs when the



           20    municipality improperly charges a property owner and



           21    conditions the use of the property on paying that charge.



           22         And in this case, our class, the defined class of people



           23    who actually paid these improper fees, are the parties that



           24    suffered the taking and the parties that should be



           25    reimbursed upon a determination that the charges were
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            1    improper.



            2             THE COURT:  So if there's ultimately a decision or a



            3    determination either on summary judgment or by a jury that



            4    the resolutions themselves are not appropriate -- were not



            5    inappropriate, I'm sorry, but that things happened later in



            6    time that made the impact fees then appropriate, so, in



            7    other words, everything is fine in 2019 when these are in



            8    effect and for some time -- and I'm kind of focusing on the



            9    phantom -- what is it --



           10             MR. KOVACICH:  Right, if it --



           11             THE COURT:  -- phantom, ineligible, improperly



           12    calculated.  So if everything is fine until those projects



           13    get scraped, or -- or, arguably, you can say they are



           14    scraped because it's been five years, isn't that -- I know



           15    that payment has already been made, but that's the



           16    determination of when it was wrong.



           17         Prior to that, there was no determination that it was a



           18    wrongful exaction.  So when there's a wrongful exaction,



           19    that's when the entitlement to refund arises; is that



           20    correct?



           21             MR. KOVACICH:  It is correct, but the party who was



           22    damaged by that exaction is still the party who paid it.



           23    It's not some subsequent property owner that just bought a



           24    property for fair market value in Whitefish.



           25             THE COURT:  Unless they passed it through.
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            1             MR. KOVACICH:  Well, yeah, there's no evidence -- no



            2    credible evidence of those charges being passed through.



            3    Even under the defense theory, there's -- there's literature



            4    that suggests that taxes and things like that can become



            5    part of built into the value of property.  It's not all of



            6    it.



            7         And in this case, we're talking about a small subset of



            8    properties for which impact fees were paid over a



            9    couple-year period.



           10         If I go to buy a property in Whitefish and I have two



           11    equal choices in all respects except one was built in 2018



           12    and one in 2019, I'm not going to pay an extra five grand



           13    because the developer incurred an impact fee.



           14             THE COURT:  So, but like let's look at Alta Views



           15    and -- I'm trying to remember the other name of the very



           16    large developer that had multiple condominiums --



           17             MR. KOVACICH:  So that's -- that's Alta Views.



           18             THE COURT:  Okay.  And there was another one in



           19    there too, but, I mean, those are properties that were



           20    developed by a developer individually, or a company or what



           21    have you, and then marketed and, assumably, the costs in



           22    bringing those properties to market were built into the



           23    market price.  I mean, I think that's a reasonable



           24    assumption to make.



           25         And, you're right, at this stage I have no evidence of
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            1    it, but that's my point, is that if there is a argument



            2    about whether those costs were passed through to the



            3    ultimate owner and consumer, isn't that an individual look



            4    that we have to take that's going to distract from any



            5    class -- any efficiencies that we might have from a class



            6    action?



            7             MR. KOVACICH:  Well, I don't think it is, Your



            8    Honor, because the -- again, the claim is that the charges



            9    were all improper when paid.  If there's some scenario where



           10    it's determined that the fees became improper at a later



           11    date, under our theories and our claims, the party that was



           12    damaged by that, entitled to compensation for it is -- would



           13    still be the class members who paid it.



           14         Now, what that means in terms of a current property



           15    owner and the language of that state court statute is a



           16    problem that would -- the Court would have to resolve in



           17    this case.



           18         The question is whether the property owners who paid



           19    those fees are entitled to damages under the theories that



           20    they've pled, and our position, even under the scenario



           21    which I don't agree with, that the charges were proper to



           22    begin with and found improper later, our claim would still



           23    be that the party who suffered the harm by paying the



           24    improper charge is who is entitled to the compensation.



           25             THE COURT:  So what would happen -- and I agree,
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            1    it's not something that we need to decide here today and



            2    probably not something for the Court to decide at all,



            3    necessarily -- but what would happen if there was a finding



            4    or a determination ultimately that it's an improper --



            5    improper impact fee; it should be refunded; it should be



            6    refunded to the owner at the time -- or whoever bore the



            7    cost, whether it was the contractor, initial owner or what



            8    have you, and then the current owners say to the City, I'm



            9    reading this statute.  It says I get the money, you didn't



           10    pay me the money, I'm going to sue you for that?



           11         I mean, that's not an outlandish outcome if -- if what



           12    you say is correct.  And then how -- how would that be



           13    addressed?



           14             MR. KOVACICH:  That scenario is problematic, and the



           15    City would just have to defend and address those claims if



           16    they were brought in a separate proceeding.



           17         It's no more problematic than to say that, as they're



           18    saying now, they're just going to pay refunds to people who



           19    didn't incur those costs and are not the party that suffered



           20    a constitutionally recognized loss by paying extortionate



           21    impact fees.  That's also a problem.



           22         If the class isn't certified and they pay some property



           23    owner $5,000 that was actually paid by Alta Views,



           24    there's -- that creates a claim by Alta Views as well.



           25         So I think the statute using the language "when due"

�



                                                                            23





            1    could be problematic.  I don't think it's problematic in



            2    this case because all of the allegations of improper charges



            3    were problems right from the start.



            4         And the biggest problem, like in terms of quantifying



            5    the loss, the most substantial overcharge comes from the way



            6    the formula was used in the calculation of maximum daily



            7    demand for a household on a particular size meter in



            8    Whitefish, and there can't be any argument that that's



            9    something that arose later.  That was a problem, without any



           10    question, right from the start.



           11         And these other examples that we've now spent some time



           12    on, the handful of projects, there's also an argument and an



           13    allegation in the Complaint that they did not meet the



           14    criteria that has to be met for inclusion in impact fees



           15    right from the start.



           16             THE COURT:  So would it be possible, Mr. Kovacich,



           17    to -- because when I read the proposed class and then the



           18    definition of the class claims -- and, obviously, we can



           19    talk about that later -- but is it possible that a remedy to



           20    this whole issue is having a liability class solely based on



           21    whether the impact fees were wrongful from the outset so the



           22    moment that the ink is dry on those resolutions, if it's



           23    wrongful, then it's wrongful for everybody and then of



           24    course, like you say, it would just be a formula.  I mean,



           25    did you pay impact fees?  Yes, I did.  You get them back.
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            1    And then we still have the issue of who gets them, but --



            2    And, of course, that's live by the sword, die by the sword,



            3    right, because if it's not wrongful, then you have other



            4    problems.



            5             MR. KOVACICH:  The answer to the Court's question I



            6    think is, yes, I think we could revise the class definition



            7    in a way that would deal with that problem -- potential



            8    problem better.



            9         I think there are some other issues that have been



           10    raised here as well that the best way to handle would be



           11    slight revisions to the way the class was defined.



           12         For example, it's been pointed out that some of the



           13    people who paid fees after January 1 of 2019 actually paid



           14    them under the prior resolution.  There are things like that



           15    that could be fixed in the class definition.



           16         And, yes, I think this theoretical problem of when a



           17    refund is due based upon what I would characterize as a



           18    poorly worded statute could be remedied with some language



           19    in the class definition.



           20         If we're ready to move on from that, I want to comment



           21    on something else, which is the filing of a declaration by



           22    the City of Whitefish yesterday.  We would suggest that the



           23    Court not take that into consideration.  The same counsel



           24    that filed it requested leave to file additional briefing on



           25    this motion, and that request was denied.
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            1         Now, the day before the hearing, they file a --



            2    basically a factual argument and call it something other



            3    than a brief.  We have no opportunity to respond to it given



            4    the timing, so I don't think it's proper to be considered as



            5    part of the record for this motion.



            6         Nonetheless, I do want to address the topic that it



            7    focuses on because it's a topic that was raised in the



            8    briefing, and it's a classic straw man that the City set up



            9    solely for the purposes of this motion that we're here to



           10    argue today, and that is the idea that the refunds can't be



           11    determined without these onerous individual inspections of



           12    every single property.



           13         Well, the City, before it charged any of these people



           14    impact fees, had the burden to demonstrate that its impact



           15    fee approach met the nexus and proportionality requirements



           16    to show that the impact fees were properly related to the



           17    charges, expenses, that they were based on, and they had no



           18    problem doing that using the building plans.



           19         In fact, their whole scheme contemplated doing these



           20    fees based on the plans that people provided, and they



           21    charged millions of dollars to people developing property in



           22    Whitefish using that approach.



           23         They didn't have to go inspect every property to follow



           24    the approach that they used and that they contended met



           25    their requirements under the law to show the nexus and the
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            1    proportionality.



            2         Now, because they're faced with a class action and



            3    they're fighting a class action certification, they want to



            4    say that there's no way to determine what an impact fee



            5    should be without going out and inspecting every single



            6    property and counting the actual toilets.



            7         They didn't have to do that to charge the fees.  Why



            8    would they not be able to use the exact same plans that they



            9    used to charge the fees to figure out what adjustments



           10    should be made based on problems with -- other problems with



           11    how the charges were implemented?



           12         And it wasn't -- it's not a secret to the City of



           13    Whitefish that there are some differences in construction



           14    between the building plans and the finished project.  They



           15    have building inspections like every other municipality.



           16    They do plumbing inspections and then before anybody can get



           17    a Certificate of Occupancy, they go out and do a final



           18    inspection, and they can look at anything they want to make



           19    sure that all of the building codes are complied with.



           20         They didn't -- At that time they didn't say, oh, we're



           21    going to have to count all these fixtures and make sure that



           22    you didn't put an extra sink in here and then adjust your



           23    impact fee.  That wasn't necessary.  Nobody claims that



           24    that's necessary now except the City for the sole purpose of



           25    disputing class certification in this case to make it look
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            1    like there has to be this super-involved individual inquiry



            2    into the details of every property.



            3         THE COURT:  Well, in the interest of accuracy, shouldn't



            4    they do that?



            5         I mean, if there's going to be a refund, shouldn't the



            6    City get the best information it can, which is are you



            7    really entitled to a refund based on what actually was put



            8    into your home?



            9         And so -- And you know, there's a lot about this case



           10    that is technical to someone like me in terms of plumbing



           11    and how the UPC operates and so forth, but at its most basic



           12    level, if you're charged by showerhead or fixtures, the



           13    allegation is that you improperly calculated based on number



           14    of fixtures and it turns out that, well, actually maybe we



           15    didn't because you have ten more than you said you were



           16    going to, shouldn't the City be able to at least get some



           17    credit for that?  Or is your position that they messed it up



           18    from the beginning and so, therefore, they have unclean



           19    hands and shouldn't be able to -- to be as accurate as



           20    possible?



           21             MR. KOVACICH:  They just don't need to do that, and



           22    the discrepancies are likely to work both ways.



           23         They weren't going out inspecting people's properties to



           24    make refunds before this case got filed, even though,



           25    through their own inspections, they could have easily

�



                                                                            28





            1    determined that, in fact, there are often discrepancies



            2    between building plans and what actually ends up getting



            3    constructed.  There are probably cases where they got notice



            4    of changes because somebody needed to amend the plan and



            5    there's no evidence that they changed the impact fees for



            6    any of those reasons.



            7         So, yeah, they could go out and inspect them all, just



            8    like they could have adopted an impact fee approach where



            9    they're going to inspect them all at the time they charge



           10    them.



           11         So if that's the level of detail that's needed, then it



           12    should work both ways.  They should have done that to begin



           13    with.  They didn't.  They instead found that it was



           14    reasonable enough to use the building plans to calculate



           15    people's charges and now refunds could be determined in the



           16    exact same manner.



           17         And it wouldn't create this specter of individual issues



           18    for purposes of a class certification argument.



           19         Another major theme in the Defendants' opposition briefs



           20    is the statute of limitations.  There's a few things to talk



           21    about on this.  So they take the position that all of the



           22    Plaintiffs' claims are subject to a six-month statute of



           23    limitations in Title 27, Chapter 2, I forget which



           24    subpart --



           25             THE COURT:  It's 209, I think.
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            1             MR. KOVACICH:  That -- A few problems with that, but



            2    before I get to that, I also want to say that it's not a --



            3    it's not nearly the significant issue that they try to pin



            4    it as because that six-month statute of limitations would



            5    also be subject to the discovery doctrine in 27-2-102, I



            6    think, and under any reasonable view of the evidence in this



            7    case, property owners in Whitefish had no reason to believe



            8    or no reasonable way to conclude that they had been



            9    overcharged until Mr. Gilman started digging into it, and



           10    the first indication of any public discussion of that was in



           11    September of 2021.  The class action Complaint was filed in



           12    February of 2022, so even if the six-month statute did



           13    apply, all of the Plaintiffs' claims would have been filed



           14    within that statute.



           15         Additionally, based upon the Burnett case in the United



           16    States Supreme Court, I think that case can't be reconciled



           17    with applying a six-month statute of limitations under



           18    Montana law to bar these federal civil rights claims that



           19    should be allowed a longer period for the same reasons the



           20    Court found that the claims in Burnett should have been



           21    allowed a longer period.



           22         It's also a pretty broad interpretation of the language



           23    of that section of Title 27 to say that it was intended to



           24    cover these kinds of claims.  What it says is it applies to



           25    the claims relating to a decision on land use, development,
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            1    et cetera.  There was no land use decision as that language



            2    contemplates at issue here.  This was an impact fee



            3    calculation that was determined by the City and put out to



            4    charge anyone who requested a building permit that would



            5    contemplate water or sewer services.



            6         And so what statute would apply there, you know, I guess



            7    for purposes of today's argument, it's really not that



            8    important.  There could be an argument that it's a two-year



            9    statute for property damage or it's a general tort statute



           10    of three years.  Either way, and, for that matter, the



           11    six-months statute does not create any significant



           12    difference among the class representatives or putative class



           13    members because they would all have been filed within that



           14    time frame.



           15         THE COURT:  It strikes me as sort of interesting -- and



           16    I just thought about this while I was sitting here listening



           17    to you -- that if you're correct, we'll have sort of some



           18    inconsistent rulings based on when the claims arose because



           19    for the takings claims under the Knick case, the -- the



           20    entitlement to the refund arose the second that the wrongful



           21    impact fee was -- was assessed, yet at the same time, the



           22    statute of limitations for any state law claims doesn't



           23    begin until it's discovered, which is arguably when



           24    Mr. Gilman first started looking into it and then made his,



           25    you know, statements at a public meeting and so forth.  So
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            1    it's sort of -- I don't know what to do about that.  It just



            2    seems like it's sort of inconsistent where, one, we go back



            3    in time for and say the rules at that time, at that time it



            4    was right, and yet at the same time they get the benefit of



            5    the discovery doctrine, which tolls the statute from



            6    running, until they actually discover it.



            7         So, again, I just -- It's just a comment that I --



            8             MR. KOVACICH::  Yeah.



            9             THE COURT:  -- I just -- came to my mind when I was



           10    listening to you, Mr. Kovacich.



           11             MR. KOVACICH:  It's interesting, but it's also



           12    not --



           13             THE COURT:  Germane?  (Laughter.)



           14             MR. KOVACICH:  -- unusual or uncommon.  Anytime the



           15    discovery doctrine is applied, it has the purpose of tolling



           16    the statute of limitations.  That doesn't mean there wasn't



           17    an injury.  In most of those cases, there very clearly is an



           18    injury; the Plaintiff just doesn't know about it yet.  And



           19    so the statute is tolled.  Their right to bring a case to



           20    seek a remedy for it is delayed based on the policy of the



           21    discovery doctrine.  But that doesn't mean that the injury



           22    didn't occur.  The injury at issue here, the claims that we



           23    filed on behalf of our clients in the putative class,



           24    occurred when they paid money that they shouldn't have paid.



           25    And most of them -- all of them didn't realize that they had
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            1    been overcharged or why they'd been overcharged until



            2    sometime later when -- started by Mr. Gilman and then



            3    even -- most of them probably had no idea until they maybe



            4    read about this case and some people may not even know now.



            5         But any -- any case involving the discovery doctrine and



            6    a tolling of the statute of limitations would have similar



            7    characteristics to that.



            8         Aside from those major areas, so we talked about the



            9    property ownership timing issue, the statute of limitation



           10    arguments and the idea that it's impossible to calculate



           11    fees now without doing on-site inspections, all of the other



           12    differences that are highlighted by the Defendants are



           13    completely insignificant, things that really -- wouldn't be



           14    subject to dispute.



           15         You know, they talk about the fees being paid at



           16    different times, different types of properties.  Some people



           17    pay water, some people pay sewer.  Almost everybody paid



           18    both, by the way.  None of that is -- are issues that would



           19    become the focal point of the case because they're



           20    insignificant things that are easily dealt with.



           21         And if those kind of differences could defeat class



           22    certification, we could never have a class action and there



           23    would be no reason to even have Rule 23 because, A, a good



           24    defense lawyer can come up with arguments to say people are



           25    different for this reason or that, but that's not the kind
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            1    of difference that defeats class certification.



            2         It has to be a real dispute that would become the focal



            3    point of the litigation and distract from the ability of the



            4    Court to resolve common issues like we could here.  The



            5    common issues of using the formulas wrong, charging for



            6    projects that they shouldn't have, those are all things that



            7    would be determined without reference to particular class



            8    members, but those things resulted in harm to every one of



            9    the class members.



           10         Even the things that are a little more involved that we



           11    talked about, those are issues that can be resolved by a



           12    ruling of the Court on, you know, who is entitled to the



           13    refund based on interpretation of federal law, what does



           14    "when due" mean in the context of the allegations that were



           15    made here.



           16         And the other point I want to make on that is it does



           17    create a difference.  It creates a difference between the



           18    people who paid their fee and still own the property and



           19    those who paid the fee but do not, but that's a large group



           20    of people.  It's probably half or more of the class, and so



           21    we're talking about a determination --



           22             THE COURT:  Which is?  Which group is half of the



           23    class?



           24             MR. KOVACICH:  Well, if it's half, they're both



           25    half.
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            1             THE COURT:  Okay.  Good point.  Good point.



            2         (Laughter.)



            3             MR. KOVACICH:  I think what I said is it's half or



            4    more than half talking about those that no longer own the



            5    property.



            6             THE COURT:  No longer own it?  Okay.



            7             MR. KOVACICH:  That would be my guess.  I haven't



            8    done that calculation.  I think the City's brief includes



            9    some numbers, but it's not precise.



           10         In any event, any determinations that are -- that need



           11    to be made relative to that group can be made rather



           12    expeditiously and would apply to that entire group and that



           13    a statute of limitations argument, for example, if for some



           14    reason there -- it mattered whether it was six months or two



           15    years, that's a determination the Court can make and then



           16    it's going to apply to a large group of the class.



           17         It's not like one person is subject to a unique statute



           18    of limitations argument or even one person is subject to



           19    these arguments about the state statute and when the refund



           20    was due or who's entitled to the refund.



           21         Those are things that the Court can address that would



           22    apply not necessarily to the entire class, but to a large



           23    enough portion of the class that individual arguments is



           24    still not the focal point.



           25             THE COURT:  Can you address, Mr. Kovacich, how class
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            1    certification would impact your state law claims?



            2             MR. KOVACICH:  So we seek class certification for



            3    the federal and state law claims, and I'm not sure if I



            4    understand the focus of the Court's question, but it would



            5    be --



            6             THE COURT:  Well --



            7             MR. KOVACICH:  -- we would have a class -- our class



            8    representatives would represent the entire class as defined



            9    with respect to both their federal and state law claims.



           10             THE COURT:  And so my reading of the briefs -- and I



           11    guess my understanding of how it would work -- is that your



           12    claims of negligence and negligent misrepresentation



           13    wouldn't be individual conversations had between folks, but



           14    it literally is the resolution and asking them to pay and



           15    taking the payment, and that's the basis for both the



           16    negligence and the negligent misrepresentation claims?



           17             MR. KOVACICH:  Yes, Your Honor.  These claims are



           18    not based on individual conversations that anyone had, and I



           19    know this is likely to be the subject of another motion and



           20    argument, particularly on the negligent misrepresentation,



           21    but our theories with respect to both are based on common



           22    facts.



           23         The City represented to people that these were proper



           24    charges and that they met the legal requirements that we



           25    talked about earlier by sending them a bill and saying you
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            1    have to pay this in order to get your property developed in



            2    the manner that you're seeking to develop it, and



            3    negligence, negligence per se and negligent



            4    misrepresentation are all based on those actions which the



            5    City took with respect to all of these people.



            6             THE COURT:  Okay.  Thank you.



            7             MR. KOVACICH:  Thank you, Your Honor.  That's all I



            8    have right now.



            9             THE COURT:  All right.  Ms. Quinn.



           10             MS. QUINN:  Thank you, Your Honor.  First and



           11    foremost, Plaintiffs had a burden before coming here today



           12    and asking the Court to certify a class action, and that



           13    burden has been defined by United States Supreme Court case



           14    law for quite some time, and the burden in the Halliburton



           15    case, Supreme Court case 573 U.S. 253, kind of concisely



           16    states what that burden is, and it's not just relying on



           17    allegations in a Complaint and it's not relying on arguments



           18    of counsel.



           19         The Halliburton case that says that Plaintiffs wishing



           20    to proceed through a class action must actually prove -- and



           21    not simply plead -- that their proposed class satisfies each



           22    requirement of Rule 23, including, if applicable, the



           23    predominance requirement of Rule 23(b)(3) and must carry



           24    their burden of proof before class certification.



           25         The only things the Plaintiffs have provided the Court
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            1    in briefing to date through oral argument as evidence in



            2    support of the claim's suitability for class certification



            3    are the two resolutions and the list of potential class



            4    members prepared by Plaintiffs' counsel.



            5         We would respectfully submit that that does not satisfy



            6    Plaintiffs' burden in proving for the Court's rigorous



            7    analysis, which is the standard, that the, actually, claims



            8    that they're pursuing from a liability basis as set forth in



            9    the Complaint are susceptible to common issues that



           10    predominate over individual ones.  All we've heard are



           11    allegations and argument.



           12         The Comcast case, which we cited in our briefing and has



           13    been repeatedly discussed in Ninth Circuit case law,



           14    specifies also that before class certification, the named



           15    Plaintiff has to put forth a damage model to show the Court



           16    that the damages are actually capable of measurement on a



           17    class-wide basis for the individual theories of liability



           18    and causes of action that they've alleged.



           19             THE COURT:  Well, Ms. Quinn, if Mr. Kovacich is



           20    correct and the resolutions were void from the beginning,



           21    isn't the damage model pretty easy to figure out?  Did you



           22    pay it in?  Yes, I paid it.  Here's the money.



           23             MS. QUINN:  No, I would respectfully disagree with



           24    that given the causes of action and the allegations raised,



           25    which is the analysis for the class certification.
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            1         If they're proving that the ordinance themselves weren't



            2    properly supported by -- by the background the charges were



            3    too high, from a state law damage standpoint, it is still



            4    incumbent on the jury to determine cause and damages arising



            5    from that conduct, which necessarily includes issues such as



            6    how many fixtures were in the individual's home and what



            7    their true and accurate damages are.



            8         And from a taking standpoint, the analysis about whether



            9    the ordinance was supported or not or meet Nollan and Dolan,



           10    still requires an assessment of the burden and the benefit



           11    to the City and the named Plaintiff for their property and



           12    assessing whether there's rough proportionality between the



           13    burden imposed, the fee imposed, and the benefit and the



           14    burden on the public in providing the services.  And that



           15    requires analysis about what the actual services the



           16    Plaintiffs used for their property.



           17         So, for example, the Weinbergs are a wonderful example



           18    about the individual issues that are going to be pervasive



           19    for each and every one of the causes of action.  The



           20    Weinbergs applied for a building permit and submitting --



           21    submitted construction plans and afterwards they installed



           22    additional fixtures in their home.



           23         Their original fee for wastewater was $1,611.  Because



           24    of the unreported fixtures in the Weinbergs' home, they are



           25    not owed any refund related to the shower error because it's
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            1    offset by virtue of the fixtures that they put in without



            2    proper notice to the City, and beyond that, the Weinbergs



            3    owe an additional $1,123.41 to the City for unauthorized



            4    fixtures.



            5         And knowing what the actual fixtures in the Weinbergs'



            6    house is relevant to a jury assessing what their true and



            7    accurate damages are or any state law claim --



            8             THE COURT:  Well, but, I mean, let's not get the



            9    cart before the horse here.  I mean, obviously if this case



           10    is not resolved on motions, there will be a jury trial.  I



           11    understand that.  But at the class certification level,



           12    that's not the burden the Plaintiff has to the meet.  The



           13    Plaintiff does not have to establish what a jury verdict



           14    will be.  It has to establish -- they have to establish a



           15    reasonable method for going forward in which individual



           16    issues do not predominate.



           17         And so -- so I don't know that we need to -- I don't --



           18    I'm not saying one way or the other necessarily, but I don't



           19    think it's as cut and dry as you -- as you portray it.



           20             MS. QUINN:  Well, the Plaintiffs have asked for a



           21    class certification.  The motion presented to the Court is



           22    on all claims --



           23             THE COURT:  Right.



           24             MS. QUINN:  -- all state law claims and all federal



           25    claims and all bases of liability, which is numerous in
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            1    their Complaint and their discovery responses, and all



            2    damages.



            3         That is the motion that the Plaintiffs have asked the



            4    Court to certify from a class bases and it's replete with



            5    issues of individual questions that outweigh any common ones



            6    that exist.



            7             THE COURT:  Well, the question that I posed to



            8    Mr. Kovacich, and I'll pose the same one to you, is isn't



            9    there something beautiful in the simplicity of just saying,



           10    all right, well, we're not going to certify a class as to



           11    all claims, all issues, but we will certify a class as to



           12    whether the resolutions or ordinances, whichever they're



           13    called, were void from the beginning?



           14         In other words, if they inappropriate- -- if they



           15    violated Montana law from the outset -- and that's obviously



           16    something that would have to be briefed by the parties and



           17    then determined -- but if that's the case, then that would



           18    be one type of a certification that I can imagine that



           19    doesn't necessarily involve all the other issues and then



           20    other things can be handled at a later time.



           21         It's not uncommon in class actions for there to be



           22    initial certifications, holding off on, for example, damage



           23    classes and so forth and then addressing those if need be,



           24    so -- And ultimately that's for the Court to do and to



           25    determine.
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            1             MS. QUINN:  From a cause of action standpoint, what



            2    causes -- cause of action, what bases for liability would



            3    the Court be making that sort of certification decision



            4    under, and that's an issue because that one question isn't



            5    the standard for takings, for negligent misrep, and it's not



            6    going to answer the questions about liability, causation for



            7    damages for the actual claims that the Plaintiffs pursued.



            8         The Plaintiffs could have asked the Court to certify a



            9    class -- a declaratory class, which is exactly what the



           10    Court is talking about here, to determine the issue of were



           11    those resolutions unconstitutional, and they haven't done



           12    so.  That's not the bases of their motion for certification



           13    presented to the Court and it's not the bases for the motion



           14    for certification requested in the Complaint, which is under



           15    (b)(3).



           16         And when we look at (b)(3), the purpose of a (b)(3)



           17    action is for monetary damages, and that's what this case is



           18    really about.  They're pursuing monetary damages on behalf



           19    of developers at the expense of the landowners for these



           20    claims.



           21         The question you pose is a discrete issue that might be



           22    relevant to some of the issues to reach a cause of action,



           23    but it isn't dispositive.



           24         And so for the takings claim, again, for the Weinbergs



           25    as an example, we have to consider the burden and the
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            1    benefit.  We have to ask the question what is the Weinbergs'



            2    property on Flathead Lake?  What is the size of the house?



            3    What are the number of fixtures?  What is the size of the



            4    meter they should have put in if they would have accurately



            5    reported their fixtures?  How many fixtures did they add?



            6    Do they have a lawn?  Do they irrigate?  What is the size of



            7    the fee that was charged to assess rough proportionality



            8    based on each individual Plaintiff?  And those are all



            9    individual questions --



           10             THE COURT:  Let me ask you a different question:



           11    Does the appropriateness of mixing together the FCS report



           12    and the HDR -- I think it's HDR -- prior, the 2007 report --



           13    is that universal for all people?  Either that was



           14    appropriately done or not appropriately done, or is that



           15    also individualized?



           16             MS. QUINN:  The resolutions that the City issued



           17    were premised on both the HDR report as well as the FCS



           18    report and that's stated in the -- in the preamble of those



           19    resolutions.



           20             THE COURT:  Right, so if that was inappropriate,



           21    it's inappropriate to all, correct?



           22             MS. QUINN:  No.  Well, it depends.  Unfortunately,



           23    the named class that the Plaintiffs have proposed include



           24    people who didn't even pay fees underneath the January 1,



           25    2019 -- those ordinances --
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            1             THE COURT:  Right.



            2             MS. QUINN:  -- so determining even class



            3    membership --



            4             THE COURT:  But that's a pretty easy carve-out.  I



            5    mean, there's 300-some people involved.  I mean, the



            6    submissions from both the Plaintiffs and from the City list



            7    all of the people by name and, you know, which -- which



            8    ordinance they were proceeding under, what they paid and so



            9    forth.  If there are folks who paid under the -- they paid



           10    in 2019 but paid under the 2018 schematic, that seems to me



           11    to be a pretty easy thing to handle.  I imagine that's how



           12    we probably got rid of Riverview.  I think that was the



           13    Plaintiff that was recently dismissed.  So I don't see that



           14    as an insurmountable issue to certification.



           15             MS. QUINN:  But even determining which class to



           16    certify is problematic.  The main claim that they're



           17    pursuing here is the takings claim.  It's the basis upon



           18    which this Court has jurisdiction, and for the takings



           19    claim, in their reply brief they redefine the class that



           20    they're asking you to certify to be property owners that



           21    owned property that bore the burden of actually paying the



           22    impact fees underneath of those resolutions, and those



           23    elements that they add of ownership and bearing the burden



           24    of the cost are critical elements for a takings claim



           25    because it has to be tied to an interest in property and
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            1    then actually bearing the fee is relevant to each and every



            2    one of their -- their causes of action.



            3         So even before we get to trying to define a parameter of



            4    a class for any of these, we are facing individual questions



            5    that are impossible to answer on a class-wide bases.



            6    Ownership is public -- public records.  That can be



            7    answered --



            8             THE COURT:  Uh-huh.



            9             MS. QUINN:  -- in fairness.  But the issue of who



           10    bore the fee is a hundred percent individualized.  And we



           11    provided a spreadsheet attached to our opposition brief that



           12    took their Plaintiff list and then went into the building



           13    permit applications and the building permits themselves to



           14    see who actually applied for and paid the fee.



           15         And when you look at those, many of them were applied



           16    for and paid by architects, by general contractors, by --



           17    There were some that were even paid by people leasing



           18    property.



           19         And so trying to determine who ultimately bore the fee



           20    that would even have standing to have a takings claim to be



           21    part of a class certified for that -- that claim, whether



           22    broadly or a narrow issue, again goes to very



           23    individualistic questions that defeat the common question.



           24         There's no reason the Plaintiff can't prove whether or



           25    not the ordinances were valid for their named Plaintiffs.
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            1    They say that the other individuals have small claims, but



            2    Riverview's claim is to the tune of hundreds -- or Alta



            3    Views' is hundreds of thousands of dollars in this case.



            4         So their argument that people don't have an incentive to



            5    pursue this, it depends upon how much they paid.  One of



            6    their named Plaintiffs would have an incentive.



            7         And they had other options available to them --



            8             THE COURT:  But circling back, I'm just sort of hung



            9    up on this idea that if the calculations using the HDR



           10    report and the FCS together -- if that is wrong from the



           11    outset, can't we make a determination of that issue for a



           12    class-wide basis and then proceed to a damages phase



           13    separately where we have subclasses for folks?



           14         Because, I mean, you're right, there are going to be



           15    some people who both owned it at the time, paid the fee at



           16    the time, still own it now.  Very simple analysis.



           17         There are going to be developers who owned it then, paid



           18    for it, sold it, don't own it now.



           19         There are going to be -- I mean, you know, it's pretty



           20    standard when you're building a home that you have money,



           21    you have an account, the builder has it.  The builder uses



           22    his check down at the City to pull permits and things like



           23    that, but it comes out of money paid for by the homeowner.



           24    All of that's going to be pretty easy, I would think, at



           25    that stage to -- to determine.
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            1         But I agree that, to some extent, that's individualized,



            2    but the ultimate determination of whether the underlying



            3    calculations were inappropriate, they're either



            4    inappropriate for everyone or they're not, right?



            5             MS. QUINN:  But that's one common issue --



            6             THE COURT:  Well --



            7             MS. QUINN:  -- that could be certified to have



            8    addressed, which is not what they've asked for, that



            9    declaratory, but to get to the monetary part, to see what



           10    other -- under (b)(3), whether predominance, whether this



           11    process is a superior way, we can't just consider that



           12    isolated issue.  We have to consider the difficulties of



           13    figuring out who's in that class.



           14         And for general contractors, some contractors have fixed



           15    fee agreements that may not have passed along the impact fee



           16    and until we ask that question, time and material versus a



           17    fixed fee, you know, we can't assume that people would be --



           18    bore the actual fee.



           19         And then even if we answer that question, we still have



           20    to consider from a predominance standpoint, looking at the



           21    causes of action, you know, whether all of the individual



           22    issues for the rest of the case still predominate over the



           23    benefit of that singular question.



           24         And when we start looking at balancing the burden and



           25    the benefit for a takings claim, which is a hundred percent
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            1    individualistic, or looking at whether someone actually



            2    suffered a harm and if it caused them damages and the amount



            3    of the damages and if they passed those damages along to a



            4    subsequent purchaser, which we've heard argument on but we



            5    have no proof of, in reality, the expert disclosures to date



            6    differ on that subject; that their expert says, no, it's



            7    borne by the person who pays it; our expert says it gets



            8    passed along; and even that question is individualistic.



            9             THE COURT:  Those aren't before me, so --



           10             MS. QUINN:  This question about can we certify a



           11    class for that issue, the class that you would certify would



           12    potentially include a lot of people that don't even have



           13    standing, that didn't suffer damages, that went on to -- to



           14    future owners.



           15         And so there's so many individual questions about



           16    whether they fit in the class at all, from ownership, to



           17    bearing the fee, to harm, to liability under the causes of



           18    action, that this simply isn't suited -- well-suited for a



           19    class certification, and the Plaintiffs can pursue the claim



           20    on an individual bases for their clients, which one has a



           21    substantial claim, and they have a right to attorney fees if



           22    they succeed on a takings claim.  There's no reason to



           23    convert this to a class.



           24         And one thing I really wanted to focus on is that their



           25    case isn't just about the ordinances and the resolutions,
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            1    that they've carved out the individual bases that they claim



            2    the City acted inappropriately, and they've chosen to



            3    include in their lawsuit the single-head shower issue,



            4    which, as this Court knows from involvement in prior



            5    briefing, that issue, once it came to the attention of the



            6    City, the City acknowledged the issue and started the refund



            7    process.



            8         And what the City did, the problem -- I know that



            9    Plaintiffs counsel want to paint that inspections of the



           10    building was just to try to -- a farce to keep information



           11    for this case, it couldn't be further from the truth.  The



           12    Rose Declaration establishes that when the City learned of



           13    this issue, they pulled out their fixture unit table, and,



           14    unfortunately, that table had a single line for bath/shower.



           15         And so the way fixtures were counted in the past was



           16    just you have a tub or a shower and it's counted as one and



           17    assigned a 4.  So single tubs, tub/shower combos,



           18    stand-alone showers with one head or two heads all are



           19    lumped into that single line, so the City had no way of



           20    knowing which individual people were actually impacted by



           21    this error.  I mean, for all they knew, it could be a



           22    tub/shower combo which wouldn't be impacted.



           23         And so that issue, which is one of their claims they're



           24    asking for class cert on and it's part of our audit process,



           25    that should be denied class cert.
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            1         The City is currently going through a process to address



            2    it, and there's absolutely no way that that issue could be



            3    addressed on a class-wide bases because it involves having



            4    to find out from individual Plaintiffs whether they have a



            5    single-head stand-alone shower.



            6         And that's why letters were sent saying you may be



            7    subject to this error because the City didn't know.  And



            8    until the City finds out from the individual Plaintiffs, we



            9    don't know who suffered an injury from that allegation of



           10    this class harm or not.



           11         There is no common issue at all for that claim.  There's



           12    no bases for them to ask the Court to include that in a



           13    class action because it can't -- the harm itself can't be



           14    determined universally.



           15             THE COURT:  And is the City, in fact -- if it goes,



           16    for example, to the Weinbergs' house and it sees that they



           17    are -- and I don't know -- Another thing that strikes me as



           18    difficult to establish since the City's record keeping was



           19    not very great on this issue is when it was put in.  You



           20    know, I mean, additional fixtures may be put in during the



           21    building process and it just doesn't get inspected correctly



           22    or if there are any -- which is the City's problem, or they



           23    could be added in separately and the folks didn't get a



           24    permit, which is their problem, but is, in fact, the City



           25    now using this refund process to go to people and say,
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            1    actually, you owe us more money?



            2             MS. QUINN:  They're not actually asking for



            3    additional money, but we are considering those issues



            4    because they are --



            5             THE COURT:  What do you mean when you say



            6    "considering those issues"?



            7             MS. QUINN:  From a class action basis, not -- The



            8    City isn't considering charging Plaintiffs for that.



            9             THE COURT:  Okay.



           10             MS. QUINN:  Because if the Plaintiff put in more



           11    fixtures when they were building and didn't report it to the



           12    City, absolutely the City should be charging for it.



           13         But, unfortunately, that issue is so individualized,



           14    like you said, did the City miss a fixture on a building



           15    plan?  Did they change the building plan and not tell the



           16    City, which was the Weinbergs.  Did they add fixtures after



           17    the original construction and not get a plumbing permit?



           18    All individual issues.  And so we aren't asking for more



           19    money.



           20         Properties are changing meter size in order to



           21    accommodate their existing units, if they needed to go up.



           22    And the City's also crediting properties for where the



           23    fixture count issue made them put in too high of a meter,



           24    and that also shows that meter size and fixture count when



           25    we're actually saying what is the true harm imposed by
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            1    individual Plaintiffs is individualistic and can't rely on



            2    the face of the building permit, particularly when the



            3    Plaintiffs have chosen themselves to include the shower



            4    issue as part of all of their claims.



            5         And they haven't put it as cause one only.  It is



            6    inherent in every single one of their causes of action.



            7         For takings they're asking for that issue and trying to



            8    correct it, and so these issues about the inability to



            9    answer what the meters are, what the fixtures are, whether



           10    they're subject to an error, it -- it pervades all the



           11    causes of action.



           12             THE COURT:  What would the effect be if the



           13    showerhead issue was dropped?



           14         Would that impact your analysis of whether a class



           15    action is appropriate?



           16             MS. QUINN:  If the -- No, unfortunately, because the



           17    issue is, from the takings standpoint, what's the burden and



           18    the benefit?  The burden and the benefit of the actual



           19    project as constructed by the Plaintiff.  If they put in



           20    extra fixtures unbeknownst to the City and used the City's



           21    services and put a burden on the City's water and



           22    wastewater, then the jury would have the right to know that



           23    individual defense and analysis to assessing liability for



           24    takings, whether the burden and the benefit -- Here, the



           25    Weinbergs should have paid 40 percent more.
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            1             THE COURT:  So I'm -- I'm not following you exactly.



            2    My question is if the issue with the showerheads was dropped



            3    by the Plaintiffs, and I think what your response is, no,



            4    because we're going to bring it in --



            5             MS. QUINN:  Right, because 65 percent of what we've



            6    seen so far and the Rose Declaration wasn't a surprise to



            7    Plaintiffs' counsel.  Our expert reports had included a



            8    smaller sample, but we got through some more recalculations,



            9    and the percentage is actually really close.



           10         About 65 percent of homes have a change in fixtures from



           11    that which they paid impact fees.  And Plaintiffs' counsel



           12    is incorrect when he says it's a wash both ways.  That's



           13    absolutely false.  There are a select few that have less



           14    fixtures, but pretty -- the vast majority put in multiple



           15    additional fixtures, from single sinks going to double



           16    sinks, putting in toilets and all -- all of the like.



           17         And when we look at the takings claim, we believe the



           18    takings claim considers the actual impacts of the project,



           19    which is the actual burden the house put -- the Weinberg



           20    house put on the City's system to assess is the payment of



           21    the $1300 -- was it reasonable?



           22         Well, it was more than reasonable, particularly given



           23    they snuck in additional fixtures that they should have paid



           24    approximately twice, and so --



           25             THE COURT:  So what I think what I'm hearing is we
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            1    might have made a mistake, but because they put in extra



            2    fixtures, ignore the mistake because they actually should be



            3    paying more.



            4         So if our calculations are wrong and inappropriate, it



            5    doesn't make a difference because they put in extra sinks



            6    and toilets.



            7             MS. QUINN:  It goes to, in part, liability for



            8    takings because it's the burden and benefit.  It also goes



            9    to causation and damages for every one of their causes of



           10    action, because they have an expert that's tried to come up



           11    with a formula for addressing this issue and he has to input



           12    what the fixtures and meters are for the purpose of



           13    determining the actual damages, which requires knowing



           14    what's actually there.



           15         Their damages should be premised on the actual numbers



           16    of meters and fixtures in their house.



           17             THE COURT:  That's damages, not liability.



           18             MS. QUINN:  Liability on takings, liability on the



           19    shower audit issue, because the fixtures they added offset



           20    the two-fixture unit error that occurred.



           21             THE COURT:  So I guess -- and correct me if I'm



           22    wrong, but I think what I'm hearing is a government can --



           23    can have a taking situation, so, in other words, the



           24    government can have an exaction or something that results in



           25    a taking, but if the Plaintiff does something to damage the
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            1    government back, then the taking is just -- they cancel each



            2    other out.  Is that what you're saying?



            3             MS. QUINN:  Well, our position is no taking



            4    occurred.  The taking analysis is not whether we agree with



            5    the mathematical decision the City -- FCS recommended or the



            6    City used.



            7             THE COURT:  Right.



            8             MS. QUINN:  That's the impact fee statute claim.



            9    They chose to bring a separate cause of action for a taking,



           10    and the taking standard is benefited balancing the benefit



           11    and burden, which doesn't force us to look at it from a



           12    microscopic view but look at it from a broader perspective.



           13         And Dolan itself says damages are not calculated to a



           14    mathematical precision.  Math shouldn't be required, which



           15    means it's acceptable for the jury and for the Court and for



           16    the parties to consider each individual house and whether



           17    the fee charged for them to connect and use the City's



           18    system is roughly proportional to the burdens and the



           19    benefits involved.



           20             THE COURT:  But isn't the Plaintiffs' argument that



           21    it can't be proportional and it's overly burdensome because



           22    it was illegal?  Isn't that their basic argument?



           23             MS. QUINN:  In part, but the damages --



           24             THE COURT:  Well, no, I understand, but just in



           25    terms of whether there was something inappropriate done by
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            1    the City, it's -- it's, I think, pretty basic, which is,



            2    look, because these fees were inappropriately calculated and



            3    we were required to pay them as a condition precedent to



            4    getting a permit to build our home, or our condos or



            5    whatever, it is a taking under Nollan/Dolan.



            6             MS. QUINN:  Taking is not that precise.  If they



            7    prove that our fees violated the impact fee statute, which



            8    is the hypertechnical argument, in part, that they're



            9    making, that doesn't necessarily mean it's also a taking.



           10    Taking is a different standard.  And we're allowed to put on



           11    evidence of the burden and benefit based on the actual



           12    project that used our system considering what their fixtures



           13    were, including what they added.



           14             THE COURT:  So that's a merits argument, correct?



           15             MS. QUINN:  It is.  It goes to liability.  The --



           16             THE COURT:  And at the class certification level, I



           17    am not supposed to determine merit.  So, in other words, I



           18    can't deny certification because of something that might



           19    ultimately come up at the merits level.  That is something



           20    that is done afterwards.



           21             MS. QUINN:  But you do have to determine are these



           22    individual issues and are they common issues and which



           23    predominate, and what we're saying is this is an individual



           24    issue that impacts likely about 65 percent of the proposed



           25    class that's going to result in many trials about what
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            1    fixtures and what meters and what use and what the value of



            2    their property, how much water they use and -- and whether



            3    they irrigate, if they have a separate irrigation meter.



            4    Those issues are going to outweigh the limited common issue



            5    that's been proposed, which is merely that we paid under the



            6    same resolution.  The benefit and burden is individualistic.



            7         And even under takings, I found a case out of Oregon



            8    called Hammer versus City of Eugene, and they say -- It was



            9    a case where an exaction occurred, and the Plaintiff sued



           10    the City saying you don't have rough proportionality at the



           11    time that you imposed this fee and then the Plaintiff said,



           12    well, you can't come back and argue later rough



           13    proportionality existed because you didn't determine it at



           14    the time, and the Court started thinking about what the



           15    takings clause is really about.  And as we all know, it's



           16    about just compensation.



           17         And the Court said that Plaintiffs' rule of trying to



           18    limit the town to what information was known precisely at



           19    the time that the exaction was -- occurred, the proposed



           20    rule tells us nothing about whether justice requires



           21    compensation.



           22         In fact, in cases in which there's rough



           23    proportionately, the rule would saddle taxpayers with the



           24    burden of paying compensation that justice doesn't require.



           25         So, ultimately, the question in a takings claim is what
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            1    does justice require, which requires individual



            2    consideration of the actual fixtures that were put in by the



            3    Plaintiffs, the fact that the Weinbergs should have paid



            4    $1100 more than the 1200 they paid to determine if just



            5    compensation requires the City and the taxpayers to bear



            6    that additional cost.



            7             THE COURT:  So there can never be a class



            8    certification of an exaction case, correct?



            9             MS. QUINN:  No.



           10             THE COURT:  Okay.



           11             MS. QUINN:  It depends --



           12             THE COURT:  Well, you just said it's an individual



           13    determination of the nexus and proportionality, and you've



           14    said that every single person has to be examined



           15    individually, and if that's the case, there can never be a



           16    class certification involving an exaction --



           17             MS. QUINN:  I think it would --



           18             THE COURT:  -- going under the Nollan/Dolan



           19    standard.



           20             MS. QUINN:  -- it would depend on the nature of the



           21    exaction.  So if exaction is water and wastewater services,



           22    I believe that is accurate because it is very



           23    individualistic looking at meters and fixtures, particularly



           24    where we know people have added fixtures.



           25             THE COURT:  Can you give me an example of an
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            1    exaction that would, in your opinion, be suitable for class



            2    certification?



            3             MS. QUINN:  An exaction that would apply equally and



            4    isn't based on individual specifics, I can't think of one



            5    offhand, but I think the issue with an exaction here is the



            6    exaction is based on so many individual issues -- the



            7    meters, the fixtures -- that if the exaction is based on



            8    individual issues, then it makes it where those individual



            9    issues are going to predominate when we have to look at it



           10    from a takings standpoint and what just compensation



           11    requires.



           12         And we just have to look at the case that we have in



           13    front of us, which is would just compensation be due to



           14    individuals like the Weinbergs or the 65 percent of other



           15    people that changed their fixtures, and we don't believe it



           16    would, and that goes to the heart of liability.



           17             THE COURT:  All right.



           18             MS. QUINN:  Beyond that, the Court puts finger on a



           19    substantial issue in the Plaintiffs' Complaint, which is



           20    that Plaintiffs aren't merely complaining that the charge at



           21    the time it was assessed is improper.  A reading -- a fair



           22    reading of the Complaint, which Plaintiffs' brief



           23    acknowledges, the Complaint itself is what's considered for



           24    class certification.  That Complaint talks about spending,



           25    improper spending, it talks about the failure of the City to
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            1    issue refunds.  Like the Court said, it talks about



            2    abandonment of projects or decisions not to pursue projects,



            3    which all of those issues change the time frame of when the



            4    purported class that they're seeking to represent would --



            5    would exist.  Because at the time -- And it would have been



            6    past December of 2019 is when they claim solar array was



            7    determined not to go forward.  Well, then everybody before



            8    then may have properly paid a fee and they could argue a



            9    refund, but then the issue about the statute and to whom



           10    it's owed comes up, and that's a different class than the



           11    class that they're seeking to represent.



           12         And so the fact that they're continuing to seize on



           13    these claims involving -- involving spending and refunds and



           14    they're expressly in their Complaint adds layers upon layers



           15    of individual issues that predominate over any common issue,



           16    which is the singular one that you've identified.



           17         And I don't believe finding a singular issue that's



           18    common is sufficient to certify a class under (b)(3), which



           19    assesses the claims as a whole and the theories of liability



           20    and the damages.



           21         And when we start going into that based on the claims



           22    asserted, it's so many individual questions, it's not



           23    suitable for class cert.



           24         They've also raised the negligent misrepresentation



           25    claim arguing that's suitable for class cert.  We've pointed
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            1    out -- Well, we asked them to dismiss the claim because the



            2    Plaintiffs testified no representation was made, and that's



            3    going to be the subject of a motion for summary judgment



            4    when the named class rep on this claim says I never got a



            5    written or verbal representation, and I quoted precisely the



            6    language in their Complaint, but it illustrates why it's not



            7    suitable for class cert.



            8         Whether a representation was made, whether the Plaintiff



            9    heard it and relied on it and was damaged by it, those are



           10    all individual questions that have to be answered for a



           11    negligent misrep claim.  It's just not suitable for a class



           12    cert.



           13         The only thing that they pulled out in their reply



           14    brief, they pulled out an internal document of the City



           15    which is a calculation table that the City uses to input



           16    fixtures to say what it will be, and then the attorney



           17    argues it's an invoice -- and, again, this is why putting on



           18    some evidence to the Court about the suitability of class



           19    cert, that these things could actually be addressed on a



           20    class basis is important, because it's not an invoice.  It's



           21    an internal document that has a City Bates stamp that the



           22    named Plaintiffs themselves said they didn't get a



           23    representation.



           24         They haven't satisfied their burden of putting on



           25    information to the Court to determine the negligent misrep
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            1    or the other claims are suitable from -- for certification



            2    from liability, causation and damages standpoint.



            3         The issue of their negligence per se claim includes even



            4    further problems because their negligence per se claim is



            5    based on a statute that specifies to whom the refunds are



            6    due and that that statute says that impact fees charged



            7    or -- or not spent in accordance with the statute then



            8    trigger the refund provision.



            9         And their claims are based on the charging and the



           10    spending, but the statute specifies to whom those refunds



           11    are paid, which is not the class that they're seeking to be



           12    certified in this case.



           13         In that class, a class action under that statute would



           14    be a moving target because it depends on when is a refund



           15    due, and you can't determine when a refund is due without



           16    their being disputed evidence from both sides and arguments



           17    about whether or when a refund is due to pinpoint a time to



           18    say these are the class members for that issue.



           19         Because at any given time, people are being charged



           20    impact fees, they're selling their property, and so the



           21    class just inherently is in constant fluctuating change --



           22             THE COURT:  Unless the resolutions or ordinances



           23    were -- were void at the beginning and then everybody who



           24    paid would be a member of the class.



           25             MS. QUINN:  They haven't pursued -- That is not a
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            1    cause of action in their Complaint.  Even their declaratory



            2    ruling is just -- Their damages that they're asking is not



            3    we want all refunds back.  They haven't said that it's all



            4    unconstitutional.  They're asking for the portion of what



            5    they claim was improperly charged based on their expert's



            6    recalculation of what those impact fees should be, so the



            7    delta.



            8         So they're not even seeking and haven't presented to



            9    this Court claims in the Complaint.  It hasn't been part of



           10    discovery, it hasn't been part of their interrogatory



           11    answers, the issue that you're presenting.



           12         When we look at the case through its entirety and



           13    analyze each cause of action and the actual questions



           14    relevant to the causes of action as raised by the



           15    Plaintiffs, they're all individualistic and not suitable for



           16    class cert.



           17         That's all that I have.  Thank you.



           18             THE COURT:  All right.  Thank you.



           19         Mr. Drennon, I don't know if you have anything to add to



           20    that.



           21             MR. DRENNON:  I can be very brief, but if you



           22    wouldn't mind a very quick restroom break before we do that?



           23             THE COURT:  Certainly.  Yeah, why don't we take ten



           24    minutes.



           25                 (Whereupon, the proceedings were in recess at
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            1    2:59 p.m. and subsequently reconvened at 3:11 p.m., and the



            2    following proceedings were entered of record:)



            3             THE COURT:  All right.  Mr. Drennon.



            4             MR. DRENNON:  Your Honor, Baxter Drennon, FCS, and



            5    you asked a question earlier of Ms. Quinn about when a legal



            6    exaction could be a class, for an example, and one that I



            7    have personal experience with, unfortunately, is sales abuse



            8    tax that's improperly charged would be an example of when



            9    that's occurred.



           10         Kind of moving forward, I'll try to be very brief.  At



           11    the risk of using a metaphor from home that might not be as



           12    received here, I'll try not to replow any ground that



           13    Ms. Quinn has covered.



           14         Your Honor, we're here on class certification in a



           15    matter that's been fully briefed by the Plaintiff with a



           16    proposed class and common questions that have been proposed,



           17    and there are fundamental questions that haven't been



           18    answered, can't be answered, and I'm not sure how you



           19    certify a class without the answer to those questions.



           20         The first one the Court pointed out almost immediately



           21    this afternoon, and that is who can recover if they are



           22    successful in this matter.



           23         Counsel's response to that, I think, effectively was



           24    that the state's statute on a refund was unconstitutionally



           25    void because it is vague and doesn't have language that at
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            1    least he agrees with.



            2         It's my understanding under Montana law if you're going



            3    to make a challenge to the constitutionality of the state



            4    statute that there's a procedure that has to be followed,



            5    and that procedure hasn't been followed in this case, and I,



            6    frankly, think the statute's pretty clear and says that the



            7    refund is due to the owner of the property at the time that



            8    the refund is due.



            9         Without --



           10             THE COURT:  So, Mr. Drennon, how do you square that



           11    then -- I don't think I've really gotten a great answer out



           12    of anybody, but I don't know that I have one myself either,



           13    which is how do you square that, then, with takings



           14    jurisprudence that would seem to stand for the proposition



           15    that when the takings occurs, that is when you are entitled



           16    to recoup whatever the government has inappropriately taken



           17    from you.



           18             MR. DRENNON:  Sure.  I think some of that is based



           19    on standing because they have ownership of the property



           20    still, and I'm not sure how -- if it changes.



           21         But here I think the reason the rule is there because if



           22    a individual no longer owns the property, how do they have



           23    standing to make a takings claim?



           24         And here, once the statute recognized that and once they



           25    sell the property, the then owner of the property would have
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            1    the standing to make the claim and to recover the fee.



            2         I have no way of knowing what the legislature thought



            3    when they set out the statute, but presumably they believed



            4    that the value of the fee was baked into the sale price when



            5    they went forward.



            6         Part of the question for a takings is the benefit to the



            7    property -- or this type of taking is the benefit of the



            8    property -- to the property, and so if the property was



            9    benefited or harmed, that would be effectively baked in.



           10         But I'm not sure it's one that I can answer or one that



           11    I have to.  The Plaintiff has the burden of establishing



           12    that this case is appropriate for class certification, and



           13    at the very least, they have to show standing and that they



           14    have to show that the class that they've proposed is



           15    appropriate.



           16         And without answering that question, I'm not sure how



           17    they do that, and they haven't done even a procedural



           18    process to answer the question.



           19         If their -- if their solution is that the statute is



           20    unconstitutional under the federal Constitution, again, it's



           21    my understanding there is a state process for challenging



           22    that, and they haven't done it.



           23         And so I'm not sure -- I'm not sure how we get past



           24    that, but that's where they are.



           25         Moving past that, again, I don't want to go into the
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            1    individual issues that Ms. Quinn touched on, but one that I



            2    do think is worth noting, we talked about the statute of



            3    limitations briefly and the six-month issue.



            4         Counsel kind of blew past the discovery rule and just



            5    assumed that that applies to every one of the proposed class



            6    members.



            7         How could the discovery rule, without something more on



            8    an individualized basis, apply?  They have to show that they



            9    could not, either reasonably or through reasonable due



           10    diligence, determine that that they had a cause of action.



           11         The two --



           12             THE COURT:  So does that -- That argument really



           13    only applies if we're looking at the 209 statute of



           14    limitations, because if we are proceeding on the general



           15    three-year tort statute of limitations, there's no issue.



           16             MR. DRENNON:  Sure, but the 209 statute of



           17    limitations applies against claims -- applies to claims



           18    against municipalities related to the regulation of land



           19    use.



           20         And although I don't -- I don't know if counsel would



           21    admit it, but he seemed to say that this wasn't a regulation



           22    of land use, which then gives us -- has a problem with a



           23    takings claim if we're not talking about regulating land



           24    use.



           25         But that -- the language on 209 seems pretty clear on
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            1    that.  As I was about to say, you have -- you have two



            2    resolutions that were presented publicly, there were public



            3    hearings on these fees.  There was actually a public -- a



            4    committee on developmental impact fees, including members of



            5    the public.



            6         I think they're going to have to make a showing -- I



            7    propose they have to make a showing, if they're going to



            8    rely on the discovery rule, why that they did not understand



            9    that they had a claim.



           10         Plaintiffs' counsel characterized the fee as excessive



           11    and extortionary.  I think people who are extorted know on



           12    the front end when they're extorted.



           13             THE COURT:  Unless it's hidden by the person that's



           14    extorting them.



           15             MR. DRENNON:  And then that -- Sure, but that gets



           16    into an individualized question, was it hidden from them,



           17    and how was it hidden and why didn't they know.



           18         If we're going to -- if we're going to rely on the



           19    discovery rule as the basis to toll the statute of



           20    limitations, it requires an individual analysis of each



           21    person who's going to assert that.



           22         And then last, Your Honor, just trying to short-circuit



           23    this, Montana Code gives the City the authority to enact



           24    these fees.



           25         Today, at various times, the question has seemed are
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            1    Plaintiffs claiming that we have no authority whatsoever to



            2    have a fee at all or are they asking for a refund for the



            3    amount that's been overcharged, and I think their own



            4    briefing really answers those questions.



            5         On pages 26 and moving forward of their reply brief



            6    related to class certification, they talk about the damages



            7    calculation in this case.  And they don't talk about it as a



            8    zero-sum gain.  They talk about an overcharge.



            9         The recovery that they seek, the claims that they make



           10    relate to an overcharge.  That's the class that they seek to



           11    certify, that's the case that they've pursued, that's the



           12    expert report that they have, and that's the language that



           13    they argue here.



           14         We're not talking about a zero-sum gain.  We're talking



           15    about what they allege is a fee that resulted in an



           16    overcharge, and the degree of that overcharge is the



           17    individual analysis that Ms. Quinn spoke about.



           18         The issue with the fixture count and these other things,



           19    where that comes in is the degree of overcharge --



           20             THE COURT:  So, Mr. -- Mr. Drennon, I'm not trying



           21    to be obtuse about this, but if the calculations based on



           22    the mixture or the overlapping or whatever, sort of the



           23    Frankensteining of the HDR report and the FCS report is what



           24    results in this inappropriate calculation, isn't that the



           25    same for everybody?
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            1         Now, there may be variations based on the size of your



            2    house or what have you, but if the formula used to get to



            3    whatever the number is is uniformly wrong, can't that



            4    determination be made on a class-wide basis?



            5             MR. DRENNON:  I don't think so, Your Honor.  If the



            6    claim is based on the Fifth Amendment of the constitution,



            7    the takings claim, which they say the Montana takings claim



            8    follows, effectively, the same analysis, you still have to



            9    ask the question.



           10         So even if calculated errantly, which we don't concede,



           11    you have to show rough proportionality and essential nexus.



           12    They still have to establish those things.



           13         And if we undercharged somewhere else, we get the



           14    benefit of that when you're doing that analysis.  It's on --



           15             THE COURT:  So I guess -- and this is where I'm



           16    really having a disconnect -- what I'm hearing you say, and



           17    what I think I heard Ms. Quinn say, is that we can commit a



           18    constitutional violation, but as long as there's some other



           19    damage problem over here, the constitutional violation just



           20    gets swept under the rug, and that cannot possibly be.



           21             MR. DRENNON:  No, Your Honor.  And I apologize, I



           22    actually have a note to address that.  I don't agree with



           23    that assessment at all, but there is a question -- The



           24    constitutional violation has to have a -- there has to be a



           25    causal nexus between that and the damages.
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            1         And so it's -- because it's a takings clause and what it



            2    requires to establish a takings -- a takings claim and what



            3    it requires to establish, it still requires an analysis



            4    of -- of what the benefit is versus the burden.



            5         And once you've done that analysis and say, okay, the



            6    benefit does not outweigh the burden, there was a taking,



            7    then you get to what the damages are.



            8         But if -- if the burden -- if the property receives a



            9    benefit that outweighs the burden to it, it's not a taking.



           10         You can -- you can have a -- under state law, federal



           11    law, you can have -- If we think about this in eminent



           12    domain standards, which is effectively the same thing, just



           13    kind of -- if the -- if you take the property through



           14    eminent domain and you improve the property, it still serves



           15    as a taking, but there are no damages for that.



           16             THE COURT:  Well, except for the owner doesn't have



           17    the property anymore and you've been completely deprived of



           18    its use.



           19             MR. DRENNON:  If the benefit -- Sure, if the bene-



           20    -- but if the benefit of doing that to the remainder of



           21    their property increases the value of that property --



           22             THE COURT:  Oh, I see what you're saying.



           23             MR. DRENNON:  -- in an amount that exceeds the loss,



           24    there are no damages, and that's our -- that's where our



           25    point is except it works -- it's on both sides.
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            1         To establish a takings claim, you have to establish that



            2    the benefit does not exceed the burden, and so that's where



            3    the individual analysis comes in.



            4             THE COURT:  And I suppose that leads into the issue



            5    with the solar array and the South -- South Reservoir, which



            6    ultimately were not done, and that's going to be part of the



            7    City's -- or, I'm sorry, the Plaintiffs' argument that,



            8    well, how could there be a benefit because those projects



            9    were never done so there is no benefit at all.



           10             MR. DRENNON:  And I don't want to get too far into



           11    the merits, but the cost --



           12             THE COURT:  Well, we're already there.



           13             MR. DRENNON:  I know.  -- the cost associated -- I



           14    think the Court will ultimately hear that the costs



           15    associated -- state solar array, the costs associated --



           16    that was related to a water treatment plant -- the costs



           17    associated with the water treatment plant far exceeded what



           18    was expected or estimated at the time the fee was



           19    calculated.



           20             THE COURT:  Uh-huh.



           21             MR. DRENNON:  So those funds were actually used to



           22    be able to pursue the treatment plant, and so that -- that



           23    gets us away from individual -- the Plaintiffs' side on the



           24    individual analysis --



           25             THE COURT:  Right, because impact fees may not
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            1    include expenses for operations or maintenance of a



            2    facility.



            3             MR. DRENNON:  It's not -- that's not an O&M.  That



            4    was to -- to build it out is what I'm saying.



            5             THE COURT:  Oh, okay.



            6             MR. DRENNON:  Not -- not an O&M issue.



            7             THE COURT:  All right.  I see.



            8             MR. DRENNON:  Thank you, Your Honor.  I don't have



            9    anything else at this time.



           10             THE COURT:  All right.  Mr. Kovacich, so I have a



           11    few questions for you based on the arguments made by counsel



           12    for the City and for FCS, and the first is what do we do



           13    with this whole fixture issue, because the City's position,



           14    obviously, is that the fixture issue permeates every claim



           15    that you are seeking on behalf of your clients, so --



           16             MR. KOVACICH:  Two -- two things:  The fixture issue



           17    is -- is part of the claims.  It's a small part of the



           18    claims.  This difference compared to the other things is



           19    really not the big issue in the case.



           20         However, I want to go back to the fact that, apparently,



           21    it was fine and constitutionally permitted, according to the



           22    City, to base impact fees on building plans and that's what



           23    they did.



           24         And so now if we go back and look at the -- at just



           25    things that should have -- that were improperly done using
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            1    those building plans, why can we not just calculate refunds



            2    based on the same building plans?



            3         Why does there have to be a double standard where it's



            4    okay for them to use building plans to charge people, but



            5    God forbid, if somebody's entitled to a refund, we're going



            6    to go count their toilets and make sure that we offset any



            7    penny that we missed when we made the charge to begin with?



            8         They could do this the same way that their program



            9    provided for and use the building plans.  Simple to do.



           10         Second thing, if we really do have to go out and count



           11    fixtures, then I guess, fine, let's count them.  We're not



           12    talking about -- It's actually far less complicated than the



           13    technical issues on -- that we're going to have disputes on



           14    over the engineering calculations that admittedly apply to



           15    everybody.



           16         I don't think we'll have much of a dispute if we have to



           17    go out and count bathtubs.  I don't think that needs to be



           18    done, and neither did they when they charged people impact



           19    fees to begin with.



           20         This --



           21             THE COURT:  Well, what --



           22             MR. KOVACICH:  -- this affidavit that counsel talked



           23    about, maybe I misheard her say that two-thirds of the



           24    people snuck toilets in and owed the City money.



           25         Exhibit B is the list of the properties with
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            1    discrepancies, and I'm just looking at this thing here, it



            2    says "refund owed" for almost everybody.  "No refund" on a



            3    few and then "owes City" on fewer than that.



            4         Now, this is just the shower versus tub problem.  You



            5    know, who owes -- who they really owe refunds to is more



            6    appropriately based on these bigger issues, which is



            7    doubling the maximum daily demand in your calculations and



            8    then using a maximum for each water meter as a -- as a



            9    bottom base and then adding on to that for toilets and



           10    bathtubs.



           11         You know, these issues -- if our claims that are heard



           12    and we are successful in proving them are going to result in



           13    far greater refunds than what the City is offering, and most



           14    of these people they say are still entitled to a refund,



           15    from what I see here.



           16         But it's not the kind of individual issue that would --



           17    should defeat class certification here because it would



           18    become a focal point of the litigation.



           19         Number one, we could just use the plans that they used



           20    to charge them to begin with.  There's nothing wrong with



           21    that.  And our experts have already done that.



           22         And Counsel was talking about a spreadsheet where they



           23    can't tell if it's a shower or a tub.  The building plans



           24    show if it's a shower or a tub.



           25         Now, it might not be the same in every case as what
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            1    actually got built.  That doesn't mean somebody snuck a



            2    bathtub into their property.  Changes happen, and the City's



            3    aware of it, and they certainly had the opportunity to be



            4    aware of it.  Nobody can live in those properties until they



            5    go out and inspect the whole thing.



            6         If they were so worried about matching up fixtures to



            7    what they charged for impact fees, they could have done that



            8    in their final inspections.



            9         They didn't think that they needed to.  I don't think



           10    they needed to and they don't need to now.  We can figure



           11    out refunds the same way they figured out the charges.



           12         Counsel for FCS made reference to an analysis of



           13    property improvements having to be taken into account on



           14    every property for the takings analysis.



           15         There is no property improvement involved here; this is



           16    a fee that these people paid.  And there's lots of law



           17    that's clear that in order to charge a fee for a building



           18    permit for a property use, you have to meet these standards,



           19    and -- the nexus and the proportionality, and if you don't



           20    meet that, it's an unconstitutional fee, and the person who



           21    paid it is entitled to damages reflecting what that was.



           22         It's not individualized here because these class members



           23    all paid the fee, and the problems that resulted in the



           24    overcharge are things that were common to all of them.



           25         Now, once you have a resolution of what was and wasn't
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            1    proper, the next step does require a formula that's going to



            2    result in different amounts.



            3         And, in fact, if the Court recalls, when the City argued



            4    its motion for judgment on the pleadings, it was very -- one



            5    of its primary focuses of the argument was that this was a



            6    legislative enactment, and in order to support that



            7    position, the City represented to the Court that this was a



            8    broadly applicable fee assessment and it was uniformly



            9    calculated based on a preset framework.



           10         And other than the issues that we've talked about and



           11    the issues that are referenced in the Complaint, we agree



           12    with that, and once those issues are resolved and fixed, we



           13    can easily uniformly calculate what each person's fee should



           14    have been based on that same preset framework.



           15             THE COURT:  So let me ask you, Mr. Kovacich, because



           16    some of the things that everyone here has talked about today



           17    aren't actually before me, so I don't have expert reports.



           18    I mean, I know we have the issue with Mr. Campbell and so



           19    forth, but in terms of an expert that calculates the damages



           20    that you believe are owed to each of the potential class



           21    members, is it a delta between what should have been paid



           22    and what was actually paid?  And how is what should have



           23    been paid calculated?



           24             MR. KOVACICH:  Yes, Your Honor.  Thank you.  It is a



           25    delta, that is the claim, but it's important to note that
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            1    that delta, as I said earlier, is based on the -- our claim



            2    that all of these problems with the charges were problems



            3    from the outset when the Plaintiffs -- who are defined in



            4    our class.  We don't have different classes here or a class



            5    that's going to change.  Our proposed class is the property



            6    owners who paid the fees.



            7         And we had a digression in the City's argument about



            8    changing that to the person who bore the cost or whatever,



            9    but the point was just that, yeah, sometimes an architect



           10    wrote the check and then sent a bill to the property owner.



           11         But the -- So the point is this class -- proposed class



           12    is the property owners who paid those fees, and the claim is



           13    that the fees in all respects that are alleged were improper



           14    at that time, and based on that, their damages are the



           15    difference between what would have been an allowable fee --



           16    We're not saying they can't charge for an impact fee, but



           17    the ways that they charged improperly are -- can be



           18    recalculated in a way that squares with the nexus and the



           19    proportionality that they need, and so you can calculate



           20    that difference.  And you can calculate it for every single



           21    class member.



           22             THE COURT:  Does that determination rely on -- and



           23    again, I'm kind of focusing on those projects because that



           24    seems to be a variable, a potential variable -- does that --



           25    And let me back up, I guess, because I'm trying to

�



                                                                            78





            1    distinguish between what I think the argument is in relation



            2    to how the base calculations -- the formula for the base



            3    calculations was put together, and that's the combination of



            4    the FCS and the HDR report, that's going to be the same



            5    regardless, is my understanding.  It's just -- it's a



            6    mathematical formula.



            7             MR. KOVACICH:  There could be no argument that it



            8    changed later.



            9             THE COURT:  Okay.



           10             MR. KOVACICH:  You know, this is this argument that



           11    they have to go count fixtures, you know, if they had



           12    counted them on the front end, it might have been different.



           13    And it's --



           14             THE COURT:  Well, but -- but, I mean, regardless of



           15    the fixtures, if the -- and I'm just going to a call it a



           16    multiplier, but that's not maybe the right way to talk about



           17    it, but if the -- if the base calculation was wrong, it's



           18    going to be wrong for fixtures one, two, three, four, 20.



           19    Doesn't make a difference.  If the base calculation is



           20    wrong, it's wrong for everybody.



           21         The other issue, though, is to the extent your argument



           22    is that the fact that they baked in these projects, which



           23    ultimately were not completed -- or I think I heard



           24    Mr. Drennon say that actually the wastewater one was -- is



           25    diverted to a different one I guess, but same wastewater --
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            1    The money was used for the wastewater plant.



            2             MR. KOVACICH:  Well, what he said is they want to



            3    justify the money they didn't spend on the solar array by



            4    saying we spent more on the wastewater plant.  That's what



            5    he's saying.



            6             THE COURT:  Right, yeah.  So I guess that's what I'm



            7    questioning is, is that something that would change because



            8    until they found out, for example, that the solar array



            9    wasn't viable, that's what it's earmarked for, that's what



           10    it was going to go for, and leaving aside the issue that the



           11    base multiplier was wrong, there's nothing wrong in saying



           12    we're going to have an impact fee that allows us to install



           13    a solar array in our wastewater plant.



           14             MR. KOVACICH:  Well, there could be an appropriate



           15    way to include a future cost like that, but, again, it's our



           16    claim here that they didn't because it was not a reasonably



           17    estimated cost that was related to the needs of the



           18    development.



           19         And if that's the case, it was improper from the outset,



           20    and so now I think we can go back to some discussion of



           21    whether you could have a project that does meet that test



           22    initially and then something changes and they refunded that,



           23    that's a different scenario, and it does become more



           24    problematic.



           25         But our claim would still be that the person damaged by
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            1    their failure to spend that money is the person who paid it.



            2    And that's the proposed class here.



            3             THE COURT:  What do you make of the argu- -- Well,



            4    let me rephrase that.  Could you please address the argument



            5    that you were required to notify the AG that you were



            6    challenging the constitutionality of the refund statute.



            7             MR. KOVACICH:  I can, Your Honor, and at this point



            8    in the litigation, we haven't challenged the



            9    constitutionality of that.



           10         I made a reference to trying to square hypotheticals



           11    with the fact that these property owners who paid those fees



           12    and suffered a taking had constitutional harm that's



           13    compensable, and interpretation of that statute that would



           14    lead a municipality to pay someone else for that would be --



           15    have constitutional problems, and it's a -- it's a



           16    fundamental aspect of statutory interpretation that the



           17    Court should, when possible, give a statute meaning that



           18    would not violate constitutional rights, and so that's our



           19    position here.



           20         Now --



           21             THE COURT:  So it's not a facially -- it's not a



           22    facial problem; it potentially could be an as-applied



           23    problem, potentially.



           24             MR. KOVACICH:  Depending on how it's interpreted, I



           25    think there could be constitutional problems with that
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            1    statute.



            2         And we're here on a class certification motion that's



            3    been briefed for a long time, and as I'm sure the Court is



            4    expecting at this point, there's going to be more motions in



            5    this case, and depending on what that looks like, maybe



            6    there will be a letter to Austin Knudsen about whether he



            7    wants to talk about the constitutionality of that statute.



            8         At this point, we haven't done that.  I don't think that



            9    our argument requires that, and I think that the Court can



           10    make a decision on class certification that does not create



           11    constitutional problems with that language.



           12             THE COURT:  All right.



           13             MR. KOVACICH:  There was lots of discussion about



           14    factual issues and merits.  As the Court has pointed out, a



           15    lot of this stuff isn't even in the record here.



           16         I think I just have to comment on a couple of things.



           17    The characterization of the Weinberg situation, we don't



           18    agree with that.  They do have some differences between the



           19    fixture counts that they paid fees on and what's actually in



           20    the property.  It actually goes both ways.  They had more



           21    fixtures in one place and less in another.



           22         And, you know, again, I think the best way to deal with



           23    this would just be to follow the plan that they actually



           24    utilized to charge people these fees, which is going off the



           25    building plans, and Weinbergs, that can be done just like
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            1    everyone else.



            2         Counsel also commented on the fact that we could



            3    continue this case with respect to the named class



            4    representatives, and that really just is absolutely not



            5    realistic.



            6         Alta Views did develop a pretty large condominium



            7    complex.  I think it was actually townhomes, is what they



            8    called it.  Their damage calculation is -- I believe it's



            9    less than $200,000.



           10         As the Court can imagine from what's happened so far and



           11    what we can expect in the rest of this case, even that claim



           12    is not one that can be realistically prosecuted individually



           13    in a court like this.



           14         And that's not the analysis and not the important



           15    question.  The important right that Rule 23 provides to



           16    citizens is to bring inappropriate cases -- their claims



           17    together.  It's not just about Alta Views.



           18         The overwhelming majority of people who paid these fees



           19    that were improper, and they suffered what to any one of



           20    them or most of them is a significant loss is in the single



           21    digit thousands of dollars.  They can't file individual



           22    cases.



           23         Even Alta Views, if it's $200,000, that's not a



           24    realistic damage claim for this type of case.



           25         One final comment, and I may have touched on this
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            1    already, but I heard counsel say a number of times that



            2    people were sneaking fixtures into their properties.



            3         The fact that the City when it charged for impact fees



            4    didn't use information that matched up with what was



            5    actually built is based on the way it set that fee program



            6    up, and I think that aspect of it is not really what's



            7    problematic here.



            8         Again, we could use that.  If you're going to use it to



            9    charge the fees, then there shouldn't be anything wrong with



           10    using it to recalculate those fees.



           11         But this is -- You know, when people make changes to



           12    their construction, the City has access to that and every



           13    right to know that information.



           14         And we don't need to go there, but even if we did, it



           15    would be fairly easy and would not create the kind of



           16    individual predominate issue that should defeat the policy



           17    in favor of allowing people who've suffered constitutional



           18    harm through takings to have their case heard in court.



           19         And this case will not be heard in court in the absence



           20    of a class action certification.  Thank you, Your Honor.



           21             THE COURT:  All right.  Thank you.  Well, we'll take



           22    this under advisement, and while you're all here, let's talk



           23    about the schedule.



           24         As I pulled up the scheduling order today -- And,



           25    obviously, the schedule that we have in place is not
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            1    feasible given where we are because the -- unless I missed



            2    something, there's been at least one amendment to it, but



            3    every time I amend it I say something like all -- all other



            4    dates remain in full force and effect.



            5         And so as far as I can tell and as far as I understand,



            6    the motions deadline, motions in limine and all of the final



            7    pretrial dates are still in place, which obviously is not



            8    realistic.  I think those are going to be met.



            9         So let's talk about what you all think is realistic in



           10    terms of getting this case to a trial.  I think we'll have



           11    an order out on the class certification issue within a



           12    couple weeks.  Hopefully on the shorter end of that.



           13         Of course if there is a class certified, then that opens



           14    the door to a lot more process that has to occur and that



           15    generally, my experience, tends to slow down the regular



           16    trial schedule as well.



           17         So I don't know if anyone wants to weigh in on that off



           18    the top of your head.



           19         Mr. Kovacich?



           20             MR. KOVACICH:  Your Honor, I don't have,



           21    necessarily, a time frame in mind.  We had hoped to keep the



           22    schedule, but I understand the Court's concern in that



           23    regard.  I'm not really --



           24             THE COURT:  Well, let me just tell you--



           25             MR. KOVACICH:  -- against a change, but --
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            1             THE COURT:  -- I mean, the reason that I think it



            2    has to change is, for example, I can't imagine that --



            3    especially based on the things that people said here today



            4    that there aren't going to be motions filed, and that time



            5    is already blown, so -- Because it's fully briefed.



            6             MR. KOVACICH:  Oh.  The Court did change the motion



            7    deadline.



            8             THE COURT:  Did I?



            9             MR. KOVACICH:  It hasn't quite hit us yet.



           10             THE COURT:  Okay.  Because I didn't see that in the



           11    docket.



           12             MR. KOVACICH:  It is coming right up.



           13             THE COURT:  Okay.



           14             MR. KOVACICH:  I think summary judgment motions --



           15             THE COURT:  I showed it as September 8th.



           16             MR. KOVACICH:  Yeah, there was an order following



           17    the status conference that we had on the phone that you --



           18             THE COURT:  It changed the experts.



           19             MR. KOVACICH:  I thought it moved the motion



           20    deadline to be fully briefed to like the 22nd.



           21             THE COURT:  Did it?



           22             MR. KOVACICH:  I believe so.



           23             THE COURT:  Is that -- is that correct?



           24             MS. QUINN:  That's my understanding as well, so I



           25    think they're due --
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            1             THE COURT:  Okay.



            2             MS. QUINN:  -- next Friday, but given the status



            3    that you're going to be working on class cert decisions and



            4    the number of motions for summary judgment that we're



            5    anticipating filing, I still believe that the Court's



            6    concern that the scheduling order dates may not be a viable



            7    or workable schedule, and what I would propose is that the



            8    scheduling order deadlines be stayed until we get your class



            9    cert decision and then we reconvene about appropriate dates



           10    to address motions and pretrial work after that class cert



           11    decision comes out.



           12             THE COURT:  Yeah, I don't want to do that.  It makes



           13    me nervous to not have a schedule in place because I think



           14    things tend to fall through the cracks at that time, but --



           15    but I think that what we can do, if you -- if you can give



           16    me a ballpark of what you think is realistic based not so



           17    much on a class certification issue, but based on motions



           18    for summary judgment, because if -- if there is a class



           19    certified, right, there would have to be the tinkering with



           20    the definition of the class, the class claim, notice would



           21    have to be -- we'd have to get a notice process set up for



           22    that, that can all, of course, be going on coexistent with



           23    other things at the same time.



           24         So I don't think we need to stop everything until the



           25    class certification is handled, but given some realistic
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            1    dates, I think we should anticipate moving what we have now,



            2    which is a trial January 22nd of 2024.



            3         And then, of course, backing out all of the deadlines



            4    from there, it just -- I just don't think it's workable or



            5    feasible because the trial deadline did not move.  That I



            6    know for sure.



            7             MR. KOVACICH:  So, Your Honor, just throwing



            8    something out, if we looked at a trial something like three



            9    to four months later, I don't think we need three more



           10    months now to file motions, so with the concern about that



           11    whole process taking time and impacting what the trial looks



           12    like, that deadline should stay relatively close in time.



           13    You know, maybe -- maybe one month.



           14         I know we've already talked about what we contemplated



           15    filing, and I can't imagine that the Defendants haven't done



           16    that.



           17         You know, a class certification order, depending on what



           18    it looks like, could have an effect on that, but...



           19             THE COURT:  Yeah.



           20             MR. KOVACICH:  Or maybe 60 days until motion



           21    deadlines and then push -- We're going to have to look for a



           22    date that actually works for the trial.



           23             THE COURT:  Right.



           24             MS. QUINN:  If the case is not certified, I think



           25    the scheduling order remains workable.  If the case is
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            1    certified, we're going to run into all of the issues that



            2    were raised in oral argument about how do we figure out who



            3    paid fees.  And so if a case is certified, I would imagine



            4    we would be reopening discovery to try to figure out are



            5    fees passed along, who are potential members of the class.



            6    I can't imagine pushing a trial date out a month or even



            7    three months would be workable given the standing issues and



            8    the who's-in-the-class issues that we don't have answers



            9    for, and the Plaintiff hasn't given a proposed way to



           10    introduce who's in or out on those bases.



           11         So I would prepare nine months out for trial.



           12             THE COURT:  That is not happening.



           13             MS. QUINN:  But, I mean, it's just the extent of



           14    information that has to be discovered is substantial, so the



           15    more months you're willing to give us, whether it's four



           16    months, five months, six months to try to dig into --



           17             THE COURT:  Well, it strikes me that the motion for



           18    summary judgment are what they are, right?



           19         I already have -- it's called a motion to strike, it's a



           20    Daubert motion, really, on some level for Campbell.  I



           21    imagine there's going to be some other motions like that.  I



           22    think those exist irrespective of what the determination of



           23    class certification is, so I don't think that I have quite



           24    the doom-and-gloom approach to that as you might have,



           25    Ms. Quinn, but I do appreciate that there's going to have to
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            1    be some time baked in, probably more than 60 days.  I think



            2    three months is probably appropriate.



            3         Mr. Kovacich.



            4             MR. KOVACICH:  That is acceptable to the Plaintiffs,



            5    Your Honor.  I do want to just comment also, however,



            6    discovery is closed.  Expert disclosures have been made.



            7    They were made in contemplation of a class action, and they



            8    address issues that would apply class-wide including the



            9    exact things that Ms. Quinn is talking about.



           10         I do not agree that we need to reopen scorched-earth



           11    discovery about things that have already been addressed in



           12    discovery and by the experts.



           13             MS. QUINN:  But we don't even know how to determine



           14    who's in the class.  The Plaintiff hasn't discovered the



           15    information to answer all of the individual questions we



           16    have about who bore the fees and who's a property owner.  We



           17    need to delve into individual stuff to make sure the class



           18    that's certified, actually the people have standing.



           19             THE COURT:  Well, do we know -- Can we tell who



           20    paid -- who wrote the check?



           21             MR. KOVACICH:  The information about who wrote the



           22    checks is in the --



           23             THE COURT:  City's records.



           24             MS. QUINN:  That's inaccurate.



           25             THE COURT:  The City doesn't keep records of that?
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            1             MS. QUINN:  What we have is we have a printout



            2    receipt that on some instances puts the property record



            3    owner, but it doesn't necessarily mean that owner actually



            4    paid the fee.  And then we have the building architect and



            5    the engineers and the tenants, which constitute about a



            6    hundred fifty of the properties that are at issue.



            7         And so trying to figure out for all of these the



            8    other -- the one where the receipt doesn't say the actual



            9    owner's name, it either says nothing or it says a third



           10    party, I think those are about a hundred fifty.  It's



           11    Exhibit B in our opposition.  Those are the ones that we



           12    don't have a way to treat it like a class to figure out



           13    who's in or who's out on those.



           14         So I think that if the Court was --



           15             THE COURT:  So are you anticipating deposing 350



           16    people?



           17             MS. QUINN:  Potentially.  It goes -- We don't have a



           18    way of defining the class to figure out who those people



           19    are.  And it was Plaintiffs' burden, and that's why --



           20             THE COURT:  All right.  Yeah, I don't want to hear



           21    any more argument.



           22             MS. QUINN:  No.  Right.



           23             THE COURT:  I'm just trying to figure out deadlines



           24    and what we need to do.



           25         Mr. Kovacich, is there a way to determine of your
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            1    clients -- potential clients -- I don't know what the City



            2    paperwork all says.  I mean, I know there was an Exhibit B



            3    prepared for me -- or prepared for this.  It's obviously a



            4    summary.  It's not the underlying documents.  I don't have



            5    those.  I haven't looked at those.



            6             MR. KOVACICH:  I believe we can determine who paid



            7    the fees.  In the limited cases where it wasn't clearly paid



            8    by the actual record owner of the property, some inquiry



            9    could be done to verify whether that cost was truly passed



           10    along.



           11         Or if it was a contractor who charged a flat fee and ate



           12    the cost himself, that would be more like the situation



           13    where somebody sells the property for market value and



           14    didn't actually incur that damage.



           15         But, yes, I think that could be figured out.



           16             THE COURT:  And is there a discovery request from



           17    the City as to those issues, or from FCS?



           18             MR. KOVACICH:  I -- I don't know exactly what the



           19    discovery requests say.  I think there are requests that --



           20             THE COURT:  There arguably would be supplementation.



           21    I guess that's what I'm getting at.



           22             MR. KOVACICH:  Could be.  I don't know off the top



           23    of my head if there's a request that would -- would require



           24    us to try and answer that.



           25         I can tell the Court that we -- I believe we can get
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            1    that answered and provide that information without having



            2    300 depositions.



            3             THE COURT:  Mr. Brady, did you want to say something



            4    either to Mr. Kovacich first or -- It's up to you.



            5             MR. BRADY:  There's a request to our Plaintiffs for



            6    proof of payment --



            7             THE COURT:  Okay.



            8             MR. BRADY:  -- if that expanded to the class...



            9             THE COURT:  Okay.



           10             MR. BRADY:  But they -- they also have their own



           11    records on who paid what, so...



           12             THE COURT:  Okay, Okay.  I guess what I'm getting at



           13    is that if -- if the City's representation is that they



           14    cannot tell from their records who paid, that if there's



           15    arguably an existing discovery request that asks for proof



           16    of payment, that is something you could run to ground and



           17    provide a supplement to.



           18             MR. BRADY:  Yeah, for our Plaintiffs right now we



           19    know that they paid and that was what the request was for.



           20             THE COURT:  Okay.



           21             MR. KOVACICH:  And, yes, we can certainly work on



           22    that in the broader respect and I believe figure out for



           23    these people who actually paid and if there are some cases



           24    where the property owner did not.



           25             THE COURT:  Okay.  So --
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            1             MR. KOVACICH:  And that would be, I guess, something



            2    that would need to be done for class notice purposes.



            3             THE COURT:  It would.



            4         All right.  I'm looking at trial in May of 2024.  And I



            5    don't know, obviously, the experts that you have, and I know



            6    there's going to be a fair amount of motion practice in



            7    relation to some of those experts and their testimony and so



            8    forth, but, Mr. Kovacich, if you had to give your best guess



            9    on how long you think it takes to try this case soup to



           10    nuts, what would you say?



           11             MR. KOVACICH:  Well, the case was set originally for



           12    seven days, I believe.



           13             THE COURT:  Okay.



           14             MR. KOVACICH:  Depending on what the Court



           15    entertains in terms of some of this individual stuff that



           16    was talked about today, if it were tried more in the manner



           17    that we envision, I think seven days is absolutely doable.



           18             THE COURT:  Okay.  Ms. Quinn, I don't know who wants



           19    to weigh in on what your schedules are.



           20         Ms. Jones, do you --



           21             MS. QUINN:  It depends on if the trial would be on



           22    liability, on liability and damages would impact the length,



           23    and so if it's soup to nuts, the longer, the better.  Six



           24    weeks.



           25             THE COURT:  Also not happening.  I think we got
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            1    W.R. Grace done in about six weeks, so I don't see this



            2    being a six-week trial.  Very few things are six-week



            3    trials.



            4             MS. QUINN:  I haven't had a six-week trial so I



            5    wouldn't know, but knowing the number of issues that -- that



            6    we would want to be able to present to the jury, like I



            7    said, the longer -- the longest the Court is willing to --



            8    to entertain, we would ask for.



            9             THE COURT:  All right.  Mr. Drennon.



           10             MR. DRENNON:  I may be briefer than other folks, I



           11    don't know.  Two or three weeks is kind of where I see this.



           12             THE COURT:  All right.  I'm going to set it for two



           13    weeks.  I think we can get it done in that time period.



           14             MS. JONES:  And, Your Honor, I have a two-week trial



           15    that starts May 6th in the Monsanto class where the



           16    Plaintiff is a --



           17             THE COURT:  Is what?



           18             MS. JONES:  The case is Mehmke versus Monsanto, so I



           19    have another trial that's in May.  And then we have another



           20    trial that's in June, I believe.  I think the Proof case was



           21    reset.



           22             THE COURT:  Okay.



           23             MS. JONES:  So for me personally, a trial in May is



           24    very burdensome and jams me between two significant case



           25    settings, one with this Court.

�



                                                                            95





            1             MR. DRENNON:  And if we're set for two weeks, Judge,



            2    I start a products case -- I think it's the third Monday of



            3    May.



            4             THE COURT:  All right.  July 8th.



            5             MR. DRENNON:  Other than that being my wife's



            6    birthday, that sounds great.



            7             THE COURT:  Well, I bet she would love Missoula in



            8    the summer.



            9             MR. DRENNON:  She would, she would.



           10             THE COURT:  That's the best time to be here.



           11             MR. KOVACICH:  July 8 is open for me, Your Honor.  I



           12    would have preferred to make sure Cory doesn't have a



           13    problem.



           14         Do you --



           15             MR. WAVRA:  I would indicate we have a 15-day jury



           16    trial scheduled in Wyoming during that time for a pretty



           17    significant products case.  But it's up to you,



           18    Mr. Kovacich, if you want us to get in the way of that.



           19             MR. KOVACICH:  Let's go ahead and set it.



           20         You're going to settle that one.



           21             MR. WAVRA:  Okay.



           22         (Laughter.)



           23             THE COURT:  I think you got your marching orders



           24    there, Mr. Wavra.



           25             MR. KOVACICH:  Tasha is going to settle hers too.
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            1             THE COURT:  All right.  So does the 8th of July



            2    work.



            3             MS. QUINN:  Yes, Your Honor.



            4             THE COURT:  So we'll set it for two weeks starting



            5    the 8th.  I'll back all the dates out other than that, but I



            6    will want a shorter leash on the motions, partially just



            7    because -- Unless -- unless you guys are engaging in mere



            8    puffery, I think there's going to be a lot of motions for us



            9    to decide, and so that's going to take a fair amount of



           10    Court resources so I want to make sure we have enough time



           11    to devote to them to get resolved in plenty of time for



           12    trial prep for everyone, so...



           13         All right.  With that, is there anything else we need to



           14    handle here today?



           15         Mr. Kovacich, anything from the Plaintiffs?



           16             MR. KOVACICH:  No.  Thank you, Your Honor.



           17             THE COURT:  You're welcome.



           18         Ms. Quinn, anything from the City?



           19             MS. QUINN:  No, Your Honor.



           20             THE COURT:  Mr. Drennon, anything from FCS?



           21             MR. DRENNON:  No, Your Honor.



           22             THE COURT:  All right.  We'll be in recess.  Thank



           23    you.



           24             MR. DRENNON:  May I approach?



           25             THE COURT:  Sure.
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            1             MR. DRENNON:  We haven't met.  I just want to shake



            2    your hand.



            3         (Discussion held off the record.)



            4         (End of proceedings.)
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